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Preface 
 
 The protection, promotion and full enjoyment of human rights is one of the 
most important aspirations of today’s world. These rights give humanity its very value 
and, therefore, must be guaranteed. However, such rights particularly the rights of 
children can only be guaranteed if all have learned to respect them. Therefore, the 
child rights must become an integral part of education, culture and development. All 
people must share in the responsibility of challenging the problem of child rights 
abuses by actively instilling a respect for these child rights in different societies.  
  Sudan is the largest country in Africa with different tribes. It is recognized as a 
multi-racial, multi-religious and multi-cultural country. This has led to civil war since 
before independence in 1956 in the south, and recently there are conflicts in other 
parts of Sudan. The reasons for civil war include the struggle for more political 
power, economic and political decentralization. All these factors lead to serious 
human rights violation. Sudan is under a duty to promote and respect human rights 
since it is a party to many human rights instruments. The need for assessment and 
analysis of the role of the existing national child rights mechanisms is very important.  
 Against this background I have discussed the issue of child rights 
internationally, regionally and at national level, by critically examining the recent 
international, regional and national initiatives, the present laws, court decisions, the 
recent amendments and the law reforms suggested by different mechanisms for setting 
an agenda towards protection of child rights and their empowerment. 
 I hope this thesis will attract a wide range of readers including lawyers, social 
workers, sociologists, child welfare agencies, policy makers, and NGOS. 
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Abstract 
  The general point behind national, regional and international action on behalf 
of children is the moral and legal recognition of their emotional, physical and 
psychological vulnerability, their need for special care, and recognition of the 
obligation to respect and ensure respect for their rights including having their views 
respected. Events in childhood will affect the individual as an adult and consequently, 
society as a whole. The international community has recognized the need for 
standards to address specific classes of injustice and the status of entire groups of 
persons, and it has acknowledged the need for programmatic tools to address the 
special needs of vulnerable communities. In the case of children, the Convention on 
the Rights of the Child (CRC) is the main legal instrument of an increasing body of 
international law specific to them.  
 This thesis offers substantive information on child rights issues. In Chapter 
One I discussed historical development of the rights of the child, the efforts of the 
international community since the time of the League of Nations. I also discussed the 
gradual progress of child rights from general principles and declarations to the 
binding instruments such as conventions and protocols. Also I traced the steps of 
drafting of the CRC and different organs involved, and issues of controversy which 
appeared sometimes during the drafting. Chapter Two examined the text of the CRC, 
and how it created a new vision of children as bearers of rights and responsibilities 
appropriate to their age.  I also discussed the rights of the child who is living in 
normal environment as well as those who are living in difficult circumstances.  
 Chapter Three discussed the harmful traditional practices affecting the health 
of women and children. Although there are many other practices, I concentrated on 
the practice of Female Genital Mutilation (FGM) since it affects directly and seriously 
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the girl child. Also debated is the question of considering FGM as human rights issue. 
It is not enough to know only about the CRC. We need to know about two optional 
protocols additional to the CRC: Optional Protocol to the Convention on the Rights of 
the Child on the Involvement of Children in Armed Conflict and Optional Protocol to 
the Convention on the Rights of the Child on the Sale of Children, Child Prostitution 
and Child Pornography. These are discussed in detail in Chapters Four and Five.   
Chapter Six discussed the development of the regional child rights system, the 
instruments which guarantee rights for children and mechanisms that monitor the 
realization and enjoyment of different rights. The Chapter also makes a general 
analysis of the provisions of the various instruments.   
 Chapter Seven discussed the child rights under the national legal system and 
whether the rules on them are in conflict or compliance with international child rights 
standards. Sudan has a duty to harmonize its national laws with its obligation under 
international and regional child rights instruments. The Chapter focused also on 
customary law and informal justice systems.   
  Chapter Eight discussed the functioning of international, regional and national 
monitoring mechanisms dealing with children rights, how they work to protect and 
enforce the child rights. I also discussed in this Chapter the effective way of 
implementation of child rights under international, regional and national level. 
   The final Chapter Nine is on conclusions and recommendations which will 
ensure an effective system for promotion and protection of the rights of the child 
under national, regional and international level.  
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 ﻣﻠﺨﺺ اﻟﺒﺤﺚ
 
 اﻻﻗﻠﻴﻤﻰ واﻟﺪوﻟﻰ واﺗﺨﺎذ اﻻﺟﺮاءات ﻧﻴﺎﺑﺔ ﻋﻦ اﻻﻃﻔﺎل ﺑﻤﺜﺎﺑﺔ اﻋﺘﺮاﻓًﺎ اﺧﻼﻗﻴﺎ ً-          ﻳﻌﺘﺒﺮ اﻻهﺘﻤﺎم اﻟﻮﻃﻨﻰ
وﻗﺎﻧﻮﻧﻴًﺎ ﺑﻌﺪم ﻧﻀﺠﻬﻢ اﻟﺒﺪﻧﻰ واﻟﻌﻘﻠﻰ واﺣﺘﻴﺎﺟﻬﻢ اﻟﻰ ﺣﻤﺎﻳﺔ ورﻋﺎﻳﺔ ﺧﺎﺻﺔ، واﻟﺘﺰاﻣًﺎ ﺑﺤﻤﺎﻳﺔ  ﺟﻤﻴﻊ ﺣﻘﻮق اﻻﻃﻔﺎل 
  .                                                             ﺘﻰ ﺗﺨﺼﻬﻢ وﺗﺘﻨﺎﺳﺐ ﻣﻊ ﺳﻨﻬﻢﻣﺜﻞ اﺣﺘﺮام اراﺋﻬﻢ ﻓﻰ اﻻﻣﻮر اﻟ
.           ﺗﺆﺛﺮ اﻟﻤﺸﻜﻼت اﻟﺘﻰ ﺗﻤﺮ ﻋﻠﻰ اﻻﻃﻔﺎل ﺗﺎﺛﻴﺮًا ﺑﺎﻟﻐًﺎ ﻓﻰ  ﻣﺮﺣﻠﺔ اﻟﺸﺒﺎب وﻣﻦ ﺛﻢ ﺗﻨﻌﻜﺲ ﻋﻠﻰ اﻟﻤﺠﺘﻤﻊ
ﻰ اﻟﻤﺠﺘﻤﻊ، واﻋﺪاد ﺑﺮاﻣﺞ واﻧﺸﺎء اﻟﻴﺎت ادرك اﻟﻤﺠﺘﻤﻊ اﻟﺪوﻟﻰ اﻻﺣﺘﻴﺎج ﻟﻮﺟﻮد ﻣﺒﺎدْى ﺗﺤﻜﻢ وﺿﻌﻴﺔ ﻓﺌﺎت ﻣﻌﻴﻨﺔ ﻓ
ﺗﻌﺘﺒﺮ اﻻﺗﻔﺎﻗﻴﺔ اﻟﺪوﻟﻴﺔ ﻟﺤﻘﻮق اﻟﻄﻔﻞ هﻰ اﻻﻟﻴﺔ اﻟﻘﺎﻧﻮﻧﻴﺔ اﻟﺮﺋﻴﺴﻴﺔ ﻟﺤﻤﺎﻳﺔ وﺗﻌﺰﻳﺰ ﺣﻘﻮق . ﺗﺤﻜﻢ وﺗﻨﻈﻢ اﺣﺘﻴﺎﺟﺎﺗﻬﻢ
  . اﻟﻄﻔﻞ
ﺗﻨﺎول اﻟﻔﺼﻞ اﻻول .          ﻳﻘﺪم هﺬا اﻟﺒﺤﺚ ﻣﻌﻠﻮﻣﺎت اﺳﺎﺳﻴﺔ ﻋﻦ ﺣﻘﻮق اﻟﻄﻔﻞ ﻣﻀﻤﻨًﺎ ﻓﻰ ﻋﺪد ﺗﺴﻊ ﻓﺼﻮل
اﻳﻀًﺎ ﺗﻢ . ﺘﺎرﻳﺨﻰ ﻟﺤﻘﻮق اﻟﻄﻔﻞ، وﻣﺠﻬﻮدات اﻟﻤﺠﺘﻤﻊ اﻟﺪوﻟﻰ ﻣﻨﺬ ﻋﻬﺪ ﻋﺼﺒﺔ اﻻﻣﻢ ﻓﻰ ﺗﻘﻨﻴﻨﻬﺎ وﺻﻴﺎﻏﺘﻬﺎاﻟﺘﻄﻮر اﻟ
ﺗﻨﺎول اﻟﺘﻄﻮر اﻟﺘﺪرﻳﺠﻰ ﻟﺤﻘﻮق اﻟﻄﻔﻞ ﻣﻦ ﻣﺮﺣﻠﺔ اﻟﻤﺒﺎدﺋﻰ اﻟﻌﺎﻣﺔ واﻻﻋﻼﻧﺎت اﻟﻰ ﻣﺮﺣﻠﺔ اﻻﺗﻔﺎﻗﻴﺎت 
 اﻻﺟﻬﺰة اﻟﻤﺨﺘﻠﻔﺔ اﻟﺘﻰ -ﻘﻮق اﻟﻄﻔﻞآﻤﺎ اوﺿﺢ ﻣﺮاﺣﻞ ﺻﻴﺎﻏﺔ اﻻﺗﻔﺎﻗﻴﺔ اﻟﺪوﻟﻴﺔ ﻟﺤ. واﻟﺒﺮوﺗﻮآﻮﻻت اﻟﻤﻠﺰﻣﺔ ﻗﺎﻧﻮﻧًﺎ
  .                                                                   ﺷﺎرآﺖ ﻓﻰ اﻟﺼﻴﺎﻏﺔ وﺑﻌﺾ ﻧﻘﺎط اﻟﺨﻼف اﻟﺘﻰ واﺟﻬﺘﻬﻢ
         اﺳﺘﻌﺮض اﻟﻔﺼﻞ اﻟﺜﺎﻧﻰ ﻣﺤﺘﻮى وﺑﻨﻮد اﻻﺗﻔﺎﻗﻴﺔ وآﻴﻒ اﻧﻬﺎ ﺟﺎءت ﺑﻤﻌﻨﻰ وﻣﻈﻬﺮ ﺟﺪﻳﺪ ﻟﻠﻄﻔﻞ ﺑﺎﻋﺘﺒﺎرﻩ 
وﻧﺎﻗﺸﺖ ﺣﻘﻮق اﻟﻄﻔﻞ اﻟﺬى ﻳﻌﻴﺶ ﻓﻰ ﺑﻴﺌﺔ ﻃﺒﻴﻌﻴﺔ واﻻﺧﺮ اﻟﺬى . ق آﻤﺎ ﻋﻠﻴﻪ واﺟﺒﺎت ﺗﺘﻼﺋﻢ ﻣﻊ ﺳﻨﻪﺷﺨﺺ ﻟﻪ ﺣﻘﻮ
  .                                                                                                          ﻳﻌﻴﺶ ﻓﻰ ﻇﺮوف ﺻﻌﺒﺔ
رﺳﺎت اﻟﺘﻘﻠﻴﺪﻳﺔ اﻟﻀﺎرة ﺑﺼﺤﺔ اﻟﻤﺮأة واﻟﻄﻔﻞ، وﺑﺎﻟﺮﻏﻢ ﻣﻦ اﻧﻪ              اﻣﺎ اﻟﻔﺼﻞ اﻟﺜﺎﻟﺚ ﻓﻘﺪ ﺧﺼﺺ ﻟﻠﻤﻤﺎ
ﺗﻮﺟﺪ اﻟﻌﺪﻳﺪ ﻣﻦ اﻟﻤﻤﺎرﺳﺎت اﻟﺘﻘﻠﻴﺪﻳﺔ اﻟﻀﺎرة اﻻ أن اﻟﺒﺎﺣﺜﺔ رآﺰت ﻋﻠﻰ ﻋﺎدة ﺗﺸﻮﻳﻪ اﻻﻋﻀﺎء اﻟﺘﻨﺎﺳﻠﻴﺔ ﻟﻼﻧﺎث 
ﺤﻘﻮق وﺗﻄﺮﻗﺖ ﻓﻰ ذات اﻟﻔﺼﻞ ﻣﺎ اذا آﺎﻧﺖ هﺬﻩ اﻟﻤﻤﺎرﺳﺔ ﺗﻌﺪ اﻧﺘﻬﺎآًﺎ ﻟ. ﻷﻧﻬﺎ ﺗﺆﺛﺮ ﺑﻄﺮﻳﻘﺔ ﻣﺒﺎﺷﺮة وﺧﻄﺮة ﻋﻠﻴﻬﻦ
وﻻﺗﻤﺎم اﻟﻔﺎﺋﺪة رأت اﻟﺒﺎﺣﺜﺔ ﺿﺮورة اﻟﺘﻌﺮف ﻋﻠﻰ اﻟﺒﺮوﺗﻮآﻮﻟﻴﻦ اﻟﻤﻠﺤﻘﻴﻦ ﺑﺎﺗﻔﺎﻗﻴﺔ ﺣﻘﻮق اﻟﻄﻔﻞ وهﻤﺎ . اﻻﻧﺴﺎن
اﻟﺒﺮوﺗﻮآﻮل اﻟﺨﺎص ﺑﺎﺷﺘﺮاك اﻻﻃﻔﺎل ﻓﻰ اﻟﻨﺰاﻋﺎت اﻟﻤﺴﻠﺤﺔ واﻟﺒﺮوﺗﻮآﻮل اﻟﺨﺎص ﺑﺒﻴﻊ اﻻﻃﻔﺎل، دﻋﺎرة اﻻﻃﻔﺎل 
  .                              ﻚ ﻓﻰ اﻟﻔﺼﻠﻴﻦ اﻟﺮاﺑﻊ واﻟﺨﺎﻣﺲواﺳﺘﻐﻼل اﻻﻃﻔﺎل ﻓﻰ اﻻﻋﻤﺎل اﻻﺑﺎﺣﻴﺔ، وﺟﺎء ﺗﻔﺼﻴﻞ ذﻟ
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      اﺷﺎر  اﻟﻔﺼﻞ اﻟﺴﺎدس اﻟﻰ ﺗﻄﻮر اﻟﻨﻈﺎم اﻻﻗﻠﻴﻤﻰ ﻟﺤﻘﻮق اﻟﻄﻔﻞ، اﻻﺗﻔﺎﻗﻴﺎت واﻟﻤﻮاﺛﻴﻖ اﻻﻗﻠﻴﻤﻴﺔ اﻟﺘﻰ ﺗﺤﻤﻰ 
وﺗﺤﻠﻴﻞ ﺑﻌﺾ ﻣﻮاد اﻻﺗﻔﺎﻗﻴﺎت واﻟﻤﻮاﺛﻴﻖ . ﻊ اﻻﻃﻔﺎل ﺑﻬﺬﻩ اﻟﺤﻘﻮقﺣﻘﻮق اﻟﻄﻔﻞ واﻻﻟﻴﺎت اﻟﺘﻰ ﺗﺮاﻗﺐ وﺗﻀﻤﻦ ﺗﻤﺘ
  .                                                                                                                             اﻻﻗﻠﻴﻤﻴﺔ
اﻟﺴﻮداﻧﻰ، وﻣﺎ اذا آﺎﻧﺖ اﺣﻜﺎﻣﻪ ﺗﺘﻤﺎﺷﻰ او          ﺧﺼﺺ  اﻟﻔﺼﻞ اﻟﺴﺎﺑﻊ ﻟﺤﻘﻮق اﻟﻄﻔﻞ ﺗﺤﺖ ﻇﻞ اﻟﻨﻈﺎم اﻟﻮﻃﻨﻰ 
وﻓﻘًﺎ ﻟﻠﻘﺎﻧﻮن اﻟﺪوﻟﻰ وﺑﻤﻮﺟﺐ اﻻﺗﻔﺎﻗﻴﺎت واﻟﻤﻮاﺛﻴﻖ اﻟﺪوﻟﻴﺔ واﻻﻗﻠﻴﻤﻴﺔ . ﺗﺘﻌﺎرض ﻣﻊ اﻟﻤﺒﺎدﺋﻰ اﻟﺪوﻟﻴﺔ ﻟﺤﻘﻮق اﻟﻄﻔﻞ
اﻟﺘﻰ ﺻﺎدق ﻋﻠﻴﻬﺎ اﻟﺴﻮدان، ﻓﺄﻧﻪ ﻣﻠﺰم ﺑﻤﻮاﺋﻤﺔ ﻗﻮاﻧﻴﻨﻪ اﻟﻮﻃﻨﻴﺔ ﺑﻤﺎ ﻳﺘﻼﺋﻢ ﻣﻊ اﻻﺗﻔﺎﻗﻴﺎت واﻟﻤﻮاﺛﻴﻖ اﻟﺪوﻟﻴﺔ 
. ﻴﻤﻴﺔ، وﺗﺤﻘﻴﻖ وﺿﻤﺎن ﺗﻤﺘﻊ ﺟﻤﻴﻊ  اﻻﻃﻔﺎل ﺑﺤﻘﻮﻗﻬﻢ، وذﻟﻚ ﻳﺘﻄﻠﺐ اﻧﺸﺎء اﻟﻴﺎت ﻓﻌﺎﻟﺔ ﻟﺤﻤﺎﻳﺔ هﺬﻩ اﻟﺤﻘﻮقواﻻﻗﻠ
. آﻤﺎ ﺗﻄﺮق ﻟﻠﻘﺎﻧﻮن اﻟﻌﺮﻓﻰ واﻟﻨﻈﺎم اﻟﻘﻀﺎﺋﻰ ﻏﻴﺮ اﻟﺮﺳﻤﻰ اﻟﻤﻄﺒﻖ ﻓﻰ ﺑﻌﺾ اﺟﺰاء اﻟﺴﻮدان ﻓﻰ ﻗﻀﺎﻳﺎ ﻣﺤﺪدة
 آﻴﻔﻴﺔ -واﻟﻮﻃﻨﻴﺔ اﻟﻌﺎﻣﻠﺔ ﻓﻰ ﻣﺠﺎل ﺣﻘﻮق اﻟﻄﻔﻞ        اﺳﺘﻌﺮض  اﻟﻔﺼﻞ اﻟﺜﺎﻣﻦ ﻣﻬﻤﺔ  اﻻﻟﻴﺎت اﻟﺪوﻟﻴﺔ، اﻻﻗﻠﻴﻤﻴﺔ 
 -ذات اﻟﻔﺼﻞ ﺗﻨﺎول اﻟﻄﺮﻳﻘﺔ اﻟﻔﻌﺎﻟﺔ ﻻﻧﻔﺎذ ﺣﻘﻮق اﻟﻄﻔﻞ ﻋﻠﻰ اﻟﻤﺴﺘﻮى اﻟﺪوﻟﻰ. ﻋﻤﻠﻬﺎ ﻟﺤﻤﺎﻳﺔ واﻧﻔﺎذ ﺣﻘﻮق اﻟﻄﻔﻞ
                    .                                                                                              اﻻﻗﻠﻴﻤﻰ واﻟﻮﻃﻨﻰ
        ﺧﺘﻢ اﻟﺒﺤﺚ ﺑﺎﻟﻨﺘﺎﺋﺞ اﻟﺘﻰ ﺗﻮﺻﻠﺖ اﻟﻴﻬﺎ اﻟﺒﺎﺣﺜﺔ ﻓﻰ  اﻟﻔﺼﻞ اﻟﺘﺎﺳﻊ واﻻﺧﻴﺮ، وآﺬا اﻟﺘﻮﺻﻴﺎت ﻟﺘﺤﻘﻴﻖ اداء 
  .                                                                                   ﻓﺎﻋﻞ ﻳﻘﻮد  اﻟﻰ ﺗﻌﺰﻳﺰ وﺣﻤﺎﻳﺔ ﺣﻘﻮق اﻟﻄﻔﻞ
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Chapter I 
Historical Development of the Rights of the Child 
1. Introduction 
 This Chapter deals with the efforts of international community in the field of 
child rights, how and when it started, its progress from different bodies (states, NGOs 
and experts), the growth from general principles and declarations to convention and 
protocols. It will also trace the process through which the treaty was drafted, and then 
consider some aspects that have been raised by different organs in different ways and 
how it came by consensus at the end. This chapter will then explore the process by 
which children’s rights came to occupy such a prominent position on the current 
human rights agenda. Although the children’s rights were an early concern of 
international law, the history of the rights of the child at an international level has 
been inconsistent, and progress has essentially taken place at two levels. First, the 
development of child centred on instruments1 over many years which led to the 
Convention on the Rights of the Child 1989. The second level of activity was a 
gradual strengthening of children’s rights through human rights treaties.2 
 In 1904 and 1910, several agreements intended to protect the rights of women 
and children were put in place by a number of States even before the establishment of 
the League of the Nations in 1919. After that, Article 23 (c) of the Covenant of the 
League of Nations entrusted the League of Nations with supervising the execution of 
these agreements, and in 1921, an International Conference held in Geneva drew up a 
Convention for the Suppression of the Traffic in Women and Children that was 
ratified by 48 States. The Assembly of the League launched two extensive enquiries 
                                                 
1 Geneva Declaration of the Rights of the Child 1924 and Declaration of the Rights of the Child 1959. 
2 Angela Hegarty &Siobhan Leonard, A Human Rights: An Agenda for The 21st Century, 168(1999). 
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in order to assemble data for the campaign against such traffic in both the East and the 
West.3 
2. The Path to the Convention on the Rights of the Child (CRC) 
      (i) Geneva Declaration of the Rights of the Child of 1924 
 Up to the beginning of the twentieth century, the life of the child had never 
been considered as a matter of interest to the international community. It was solely a 
family matter or a matter for local communities or individual countries. An English 
children’s activist touched by the suffering of children during the First World War, 
appealed to the world: Rescue the Children.4  
 The first effort to address the rights of the child on an international level was 
the 1924 League of Nations Declaration on the Rights of the Child which was duly 
adopted by the Fifth Assembly of the League of Nations. Geneva Declaration 
identified five basic principles to guide society in providing for children: firstly the 
child must be provided with the requisite means to develop both materially and 
spiritually. Secondly the child that is hungry must be fed, the child who is sick must 
be nursed, the child that is backward must be encouraged, the delinquent child be 
reclaimed, the orphan waif must be sheltered and succored. Thirdly the child must be 
the first to receive relief in times of distress. Fourthly the child must be able to earn a 
livelihood and must be protected from every exploitation and finally the child must be 
raised in the consciousness that its talents must be devoted to the service of his fellow-
man.5  
 This is a five point aspirational document which was inspired by the 
experiences of Save the Children in the First World War. The real soul of the 
                                                 
3 Id. 
4 Supra note 2, at 170. 
5 Declaration is available at University of Minnesota Library 
http://www1.umn.edu/humanrts/childrights.htm1, dated 17 June 2007.  
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declaration appeared at the preamble that “mankind owes to the child the best that it 
has to give.” The soul of the declaration is paternalistic and it pictured the child as 
vulnerable, powerless and thus in need of special care.6 The1924 Declaration 
essentially is concerned with children as recipient of treatment rather than as the 
holders of rights. 
  In 1934, the Assembly of the League of Nations established an Information 
Centre for questions regarding child welfare. The Centre collected and classified as 
much information as possible on this subject. All printed materials were collected and 
housed in the League of Nations’ Library. In February of 1937, a Conference of 
Central Authorities of Eastern Countries was held at Bandung, Java. Several 
committees succeeded in discussing and improving some conditions. For example, in 
a number of countries, the age of marriage and consent was legally raised and licensed 
brothels were abolished. The rights of illegitimate children were also discussed. In 
addition, 50 countries accepted the Geneva Declaration of the Rights of the Child 
1924, which dealt with issues such as the placement of children in families, the 
support of blind children, and the effects of economic depression and unemployment 
on children and young people.7 
 The United Nations Charter 1945 also laid much of the groundwork for the 
Convention by urging nations to promote and encourage respect for human rights and 
fundamental freedoms 'for all'. Other early signs of a move to recognize and protect 
children's rights are evident in the Universal Declaration of Human Rights (UDHR), 
adopted by the UN General Assembly in 1948. The UDHR states that "All human 
beings are born free and equal in dignity and rights"8 and also stresses that 
                                                 
6 Van Bueren, International Law on the Rights of the Child, 6 (1995). 
7 Id. 
8 Art.1. 
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"motherhood and childhood are entitled to special care and protection"9 and refers to 
the family as "the natural and fundamental group unit of society."10  The UDHR sets 
forth the human rights and fundamental freedoms of all men and women in all 
nations, everywhere in the world. It states that the rights to liberty, equality and 
dignity are the birthright of every person and that the rights to life, liberty and security 
of person are essential to the enjoyment of all other rights.  
 Among the civil and political rights recognized by the UDHR are the right to 
freedom from slavery; from torture; from arbitrary arrest and from interference with 
family; the right to recognition before the law, the right to a fair trial, the right to 
marry and have a family; and the right to freedom of thought and peaceful assembly. 
The economic, social and cultural rights the UDHR recognizes include the right to 
education; the right to a standard of living adequate for health and well-being; the 
right to rest and leisure; and the right to participate in the cultural life of communities.  
 Since 1948, the UDHR has become the inspiration for national and 
international efforts to promote and protect human rights and fundamental freedoms. 
It set the direction for all efforts in the field of human rights and provided the basic 
philosophy for the legally binding international instruments that followed, including 
instruments addressing the rights of ethnic minorities, women's rights and, most 
recently, children's rights. Also in 1948, the General Assembly adopted a second 
Declaration of the Rights of the Child, a brief, seven-point statement that built on the 
1924 Declaration: "By the present Declaration of the Rights of the Child…men and 
women of all nations, recognizing that Mankind owes to the child the best that it has 
to give, declare and accept it as their duty to meet this obligation in all respects….".11 
                                                 
9 Art.25 (2). 
10 Art.16 (3).  
11 Declaration is available at CRIN- Child Rights Information Network 
http://www.crin.org/resources/infoDetail.asp?ID=1309&flag=legal, dated 11 June 2007.  
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The 1948 Declaration was followed almost immediately by a decision to draft a still 
more detailed Declaration, resulting just over a decade later in a third Declaration of 
the Rights of the Child, adopted by the General Assembly in 1959.  
(ii) Declaration of the Rights of the Child 1959 
 The concern of the United Nations (UN) with the rights of the child dates back 
to 1946, when the Temporary Social Commission of the Economic and Social Council 
stated that the terms of the Declaration of Geneva, adopted by the Assembly of the 
League of Nations, should be as binding on the peoples of the world of that time as 
they had been in 1924. Subsequently, in 1950, the Commission adopted a draft 
declaration on the rights of the child and transmitted it to the Economic and Social 
Council (ECOSOC) with the recommendation that the Commission on Human Rights 
(CHR) be requested to inform the Council of its observations on the draft with view to 
its approval by the General Assembly.12   
 The ECOSOC, in its resolution 309 C (XI) of 13 July 1950, noted the close 
relationship between the draft declaration and the UDHR and requested the CHR to 
submit its observations on the principle and content of the draft declaration. The 
Commission discussed the question at its thirteenth and fifteenth sessions, in 1957 and 
1959, and transmitted its observations to the Council in the form of a revised draft 
declaration. The Council forwarded the revised draft and other relevant 
documentation to the General Assembly.13  
 The Second World War caused much greater calamity than the first. That 
experience, as well as the fear of its recurrence, could not be disregarded by the 
United Nations General Assembly. With the fact in mind that the child because of his 
or her physical and mental immaturity, needs special safeguards and care, including 
                                                 
12Centre for Human Rights Geneva, United Nations Action in the field of Human Rights, 232 (1994). 
13 Id. 
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appropriate legal protection before as well as after birth, the General Assembly, by its 
resolution 1386 (XIV) of 20 November 1959, proclaimed the Declaration of the 
Rights of the Child to the end that the child might have a happy childhood and enjoy, 
for his or her own good and for the good of society, the rights set out in the 
Declaration. 
 The 1959 Declaration contained 10 principles, developing and enriching the 
contents of the 1924 Geneva Declaration. Its principles stress that: firstly the child 
should not suffer discrimination. Secondly the child should receive every opportunity 
to develop freely and in dignity. Thirdly child should be entitled from birth to a name 
and nationality. Fourthly child should enjoy the benefits of social security. Fifthly the 
handicapped child should receive the special treatment he requires. Sixthly the child, 
for the full and harmonious development of his personality, needs love and 
understanding, he should, wherever possible, grow up in the care and under the 
responsibility of his parents. Seventhly the child is entitled to receive education, 
which shall be free and compulsory at least in the elementary stages. Eighthly the 
child should be the first to receive protection and relief. Ninthly the child should be 
protected against all forms of neglect, cruelty or exploitation and finally the child 
shall be brought up in a spirit of understanding, tolerance, friendship among peoples, 
peace and universal brotherhood.14 
 The General Assembly called upon parents, men and women as individuals, 
and upon voluntary organizations, local authorities and national governments to 
recognize the rights set out in the Declaration and to strive for their observance by 
legislative and other administrative measures.15 The Declaration presents in its 
principles, a code for the well-being of every child without any exception whatsoever 
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and without distinction or discrimination on account of race, colour, sex, language, 
religion, political or other opinion, national or social origin, property, birth or other 
status, whether of himself or of his family.16  
 The position was not much changed by the 1959 Declaration on the Rights of 
the Child, passed by the United Nations General Assembly to commemorate the 
thirty-fifth anniversary of the 1924 Declaration. The entrenched view of the child as 
best protected within the family dominates this later Declaration and it does not 
advance the rights of the children under international law.  Children’s rights were not 
at that time conceived as human rights, as any rights the child enjoyed were limited 
particularly by the sanctity of the child-parent relationship. In fact, the 1959 
declaration is very much about the relationship between the parent and the state, the 
child being a passive beneficiary who played no active role. Both of these declarations 
reflect very much the political and historical context in which they were conceived.17  
 The international legal framework was buttressed further in 1961 with the 
adoption of the two international covenants: the International Covenant on Civil and 
Political Rights (ICCPR) and International Covenant on Economic, Social and 
Cultural Rights (ICESCR). These two Covenants became binding on States Parties as 
of 1976, when they entered into force and as such they provided a legal as well as a 
moral obligation for countries to respect the human rights of each individual. The 
UDHR, the two International Covenants and the Optional Protocols to the ICCPR18 
make up what is known as the International Bill of Human Rights.  
 
 
                                                 
16 Principle 1.  
17 Van Bueren, supra note 6, at 9. 
18 Optional Protocol to the ICCPR, individual complains and the Second Optional Protocol to the 
ICCPR, aiming at the abolition of the death penalty. 
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(iii) Principles of Good Foster Placement and Adoption Practice 
 After the adoption of the Declaration of the Rights of the Child, the World 
Conference on Adoption and Foster Placement, held at Milan, Italy, from 16 to 19 
September 1971, drew attention to a number of serious problems relating to the 
adoption and foster placement of children, In its resolution 3028 ( XXV11) of 18 
December 1972, the General Assembly requested the Commission for Social 
Development to examine the question and to prepare a report which would include 
principles of good adoption and foster placement practice.19 
 The ECOSOC, in its resolution 1925 (LV111) of 6 May 1975, noted that there 
was a wide diversity of views on adoption and foster placement, reflecting the broad 
range of social and cultural values prevailing in different parts of the world, and 
recognized the problems that could arise in the case of intercountry movement of 
children and the need to safeguard the rights of all concerned, particularly those of the 
child. It affirmed the desirability of drawing up a declaration of principles of good 
adoption practice in the light of which countries could examine their own laws 
according to their own traditions, and requested the Secretary- General to prepare a 
draft declaration on social and legal principles relating to adoption and foster 
placement of children nationally and internationally, and to draft guidelines for the 
use of governments in the implementation of those principles.20 
 The Secretary- General prepared those texts with the assistance of a group of 
experts in family and child welfare representative of all geographical regions. After 
the review by the Commission for Social Development, they were transmitted to the 
General Assembly, where they were examined by the third and sixth Committees with 
the assistance of open-ended informal consultations between member States 
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representing different legal systems. The General Assembly, in its resolution 41/85 of 
3 December 1986, adopted the Declaration on Social and Legal Principles relating to 
the Protection and Welfare of Children, with Special Reference to Foster Placement 
and Adoption Nationally and Internationally. The Declaration proclaims nine 
principles relating to general family and child welfare, three to foster placement and 
twelve to adoption, bearing in mind that in all foster placement and adoption 
procedures the best interest of the child should be paramount consideration. The 
principles reflect provisions of the UDHR, the International Covenants on Human 
Rights, the International Convention on the Elimination of All Forms of Racial 
Discrimination (CERD) and the Convention on the Elimination of All Forms of 
Discrimination against Women (CEDAW). In particular, they reaffirm and elaborate 
principle 6 of the Declaration of the Rights of the Child, which states that the child 
shall, wherever possible, grow up in the care and under the responsibility of his/her 
parents and, in any case, in an atmosphere of affection and moral and material 
security.21 
(iv) A proposal for a legally binding treaty  
 Declarations – such as the Declaration of the Rights of the Child that was 
adopted in 1959 – are statements of moral and ethical intent; they are not legally 
binding instruments, as were the two International Covenants. For child rights to carry 
the weight of international law, a 'Convention' or a 'Covenant' was required. Thus, in 
1978, on the eve of the United Nations-sponsored International Year of the Child, 
Poland formally proposed a draft text for the CRC. In its resolution 31/169 of 21 
December 1979, the General Assembly proclaimed the year 1979 International Year 
of the Child, and decided that the Year should have the following general objectives: 
                                                 
21 Supra note 12, at 235. 
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The first is to provide framework for advocacy on behalf of children and for 
enhancing the awareness of the special needs of children on the part of decision 
makers and the public. The second was to promote recognition of the fact that 
programmes for children should be an integral part of economic and social 
development plans, with a view to achieving, in both the long term and short term, 
sustained activities for the benefit of children at the national and international levels.22 
 The year 1979- the twentieth anniversary of the adoption of the Declaration of 
the Rights of the Child- was essentially a year of action at the national level to 
improve the situation of children, supported by activities and consultations at the 
regional and international levels. The following year, the United Nations Commission 
on Human Rights formed a working group to review and expand on the original 
Polish text. The working group drew heavily from the UDHR, ICCPR and ICESCR in 
formulating what became the 41 substantive articles of the CRC.23  
3. Convention on the Rights of the Child (CRC) 1989 
 The UN Convention on the Rights of the Child (CRC) was adopted by the UN 
General Assembly on November 20, 1989 and entered into force in record time on 
September 2, 1990. As of January 1, 2000 it had been ratified by 192 states. Only, the 
United States of America (USA) and Somalia are the only two countries in the world 
which haven't ratified this treaty. And since Somalia is a country with no 
internationally recognized government, the USA essentially stands alone as the last 
holdout to legally guarantee children the same full range of human rights for survival, 
protection, development, and participation in society agreed to by 191 other sovereign 
states. The CRC has been the subject of heated political opposition in the USA, 
mostly coming from conservative religious organizations. These organizations are 
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well funded, well organized, and very vocal. The primary argument made by these 
opponents is that the CRC threatens parental rights and the American family because 
it will give children and the state dangerous new rights against parents.24  
 The USA official position on the Convention is best summed up by the Deputy 
Assistant Secretary of State, who stated: "It is misleading and inappropriate to use the 
Convention as a litmus test to measure a nation's commitment to children. As a non-
party to the Convention, the USA does not accept obligations based on it, nor do we 
accept that it is the best or only framework for developing programs and policies to 
benefit children." The USA refuses to ratify the Convention for a number of reasons, 
it is believed that the convention will undermine parental authority, interfere with 
parents' ability to raise and discipline their children and make the rights of children 
more important than the rights of parents. In reality, the Convention repeatedly refers 
to the importance of the parent-child relationship, and requires governments to respect 
the rights and duties of parents. Regarding the death penalty the Convention prohibits 
the use of the death penalty for offenses committed by persons under the age of 18. 
However, 25 USA states allow executions of juvenile offenders, and as of July 1, 
2001, there were 85 juvenile offenders on death row in the USA. In the last five years, 
eight executions of juvenile offenders were carried out in the United States. Another 
reason is that traditionally, the USA has recognized civil and political rights (such as 
the rights to expression, assembly and due process), but not economic, social and 
cultural rights (such as the right to education, health care and an adequate standard of 
living). The Convention includes both. And finally the USA argues that many of the 
issues addressed by the Convention lie primarily within the jurisdiction of the 
country's 50 states, rather than with the federal government. For example, in the USA, 
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individual states are responsible for education and for setting laws related to the 
administration of juvenile justice. Federalism in the USA should not necessarily be an 
obstacle to ratifying the Convention. Other countries with federal systems have 
ratified the Convention, including Brazil, Germany and Mexico.25 
 This development is all the remarkable in view of the relative novelty of the 
concept of children’s rights, and the fact that the CRC is the most comprehensive 
single treaty in the human rights field. Moreover, it was ratified by a significant 
number of states that had previously failed to ratify the two major Covenants. The 
Convention’s coverage is considerable, it applies to every human being below the age 
of 18 years unless, under the law applicable to the child, majority is attained earlier,26 
thus putting the burden on the state to justify instances in which lower ages limit is 
prescribed. In the following pages we trace the process through which the treaty was 
drafted. 
(i) Why the UN adopted the CRC? 
  The aims of the Children’s Convention is to bring together in a single binding 
instrument the full canon of human rights applicable to children, and to assert the 
rights of children to full equality in the enjoyment of these rights. The range of rights 
guaranteed by the Convention is sufficiently broad to cover all aspects of children’s 
lives and the different stages of a child’s development. The 1959 Declaration has 
settled certain ideas, values and principles which are still valid and the declaration is a 
common achievement of all nations, but still a declaration is not binding. It is a 
political and moral document, nobody to follow up its implementation and the 
participation and interaction of states parties is weak. On the other hand the 
Convention is binding. It established a treaty-body to follow up its implementation 
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(Committee on the Rights of the Child) and it is accepted by most states which have 
participation in its adoption. The children’s Convention consists of 54 Articles in all, 
41 of which concern substantive provisions under which States agree to guarantee the 
rights of the child in economic, social, political, cultural and civil areas. 
(ii) The Steps of Drafting 
 In 1978, Poland submitted the draft of the CRC to the CHR of the United 
Nations and asked the Commission to deal with it as a matter of urgency. It was 
modeled closely on the 1959 declaration so as to build on the existing consensus. It 
failed to gain support, On 8 March 1978 the Commission decided that work on the 
Convention was to continue using the submitted text as the point of departure. An 
open-ended Working Group of the UN Commission on Human Rights was 
established, and met from 1979 until 1988 when the draft of the present Convention 
was completed and sent to the General Assembly for adoption. Since it was ‘open-
ended’ any of the 43 states then represented on the Commission could participate, and 
other states could send observers who could make statements, as could 
intergovernmental organizations and nongovernmental organizations in consultative 
status with ECOSOC.27 
 The Convention is the fruit of 11 years of persistent negotiations and 
consultations. Many new creative ideas were contributed by various sections of the 
United Nations Secretariat, particularly by the Centre for Human Rights in Geneva 
and the Centre for Social Development and Humanitarian Affairs in Vienna. 
Considerable assistance was given by the office of Legal Affairs of the Secretariat. 
The working group acted on the basis of consensus and no proposal was taken to vote. 
This led to a very lengthy of process, and the consensus system resulted in the 
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abandonment of certain proposals, notwithstanding the support of a clear majority. 
One casualty was a proposal to limit medical experimentation on children, for no 
formulation could be found to satisfy all delegations.28 
(iii) Who were Involved in Drafting?  
 During the early years of drafting about thirty countries took part in meetings 
of the Working Group, rising to forty as of the mid- eighties. The industrialized 
countries were significantly over- represented in all stages. Certain developing 
countries (Algeria, Argentina, Senegal and Venezuela were remarkable in this 
respect) as well as, in 1988, at sudden last minute number of delegates from the south, 
many from states with Islamic law. A key feature in the successful functioning of the 
working group, for it was indeed successful, and increasingly so as time went on- was 
continuity in the composition of government delegations.29 
 The active participation of most individual governments generally left much to 
be desired. The presence and impact of intergovernmental organizations can only be 
qualified as scandalously weak. To be sure, the International Labour Organization 
(ILO) made certain it was represented in particular during discussions on the child 
labour article ( see Article 32), and United Nations Children Fund (UNICEF) finally 
realized the importance of the future Convention for its work, sending strong 
delegations as of 1986. But the United Nations Development Programme (UNDP), 
United Nations Educational, Scientific and Cultural Organization (UNESCO), the 
United Nations High Commissioner for Refugees (UNHCR), and most notably, the 
World Health Organization (WHO) (whose definition of “health” means that a wide 
range of the Convention’s provisions are directly germane to its mandate) were rarely 
to be found. Their potential technical contribution would no doubt have helped to 
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resolve, more efficiently at the very least, many of the substantive problems that came 
up during the debates. Their studied absence, on the other hand, remains one of the 
great mysteries of the drafting process.30 
 The NGO Group for the Convention on the Rights of the Child (NGO Group) 
brings together a variety of organizations into a cooperative network. What all share is 
a concern for the promotion, monitoring and implementation of the CRC. From 1983 
(as the Informal Ad Hoc NGO Group for the Drafting of the CRC) members of the 
NGO Group were actively involved in the drafting of the Convention. The NGO 
Group has been credited with having a constructive influence on the Convention's 
final text. The NGO Ad Hoc Group submitted annual reports to the Working Group, 
setting out and explaining their proposals and concerns. In addition, they began 
holding briefing sessions for governmental representatives as well as, at more general 
level, producing materials and organizing meetings to arouse awareness about the 
future Convention and foster understanding of its importance.  As soon as the CRC 
had been adopted by the United Nations General Assembly, the NGO Group decided 
to continue working as a group on the monitoring and implementation of the CRC and 
adopted its current name. 
 The success of the NGOs’ activities to promote support for the Convention 
was, for example, undoubtedly instrumental in getting many governments to take the 
drafting process more seriously, and in giving the Working Group a renewed sense of 
purpose. The NGO Group’s proposals were increasingly being presented by 
government’s delegates during the Working Group meetings, rather than directly by 
the NGOs themselves. None of these instances of NGO impact could be reflected in 
the reports of the Working Group. However, reviewing the final text of the 
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Convention, the Ad Hoc Group was able to identify at least thirteen substantive 
articles or paragraphs for whose inclusion in the text the NGOs had been primarily 
responsible.31 At least 13 Articles or basic paragraphs were suggested by the 
organizations, the basic Articles which were introduced by the organizations are 9(3, 
4), 24(3), 28, 29(D, E), 30, 34, 35, 37, 38(4), 39, 41, 42, 44(6). The Articles which the 
organizations have participated in their drafting and have direct impact on them are 8, 
3, 16, 19, 20(3), 23, 25, 27(4, 3), 28, 29, 32, 33, 40, 45. 
(iv) The Elasticity of the CRC: 
 The Convention is the most universally accepted human rights instrument in 
history; it has been ratified by every country in the world except USA and Somalia 
and therefore uniquely places children centre-stage in the quest for the universal 
application of human rights. By ratifying this instrument, national governments have 
committed themselves to protecting and ensuring children's rights and they have 
agreed to hold themselves accountable for this commitment before the international 
community.  
 Built on varied legal systems and cultural traditions, the CRC is a universally 
agreed set of non-negotiable standards and obligations. It spells out the basic human 
rights that children everywhere – without discrimination – have: the right to survival; 
to develop to the fullest; to protection from harmful influences, abuse and 
exploitation; and to participate fully in family, cultural and social life. Every right 
spelled out in the Convention is inherent to the human dignity and harmonious 
development of every child. The Convention protects children's rights by setting 
standards in health care, education and legal, civil and social services. These standards 
are benchmarks against which progress can be assessed. States that are parties to the 
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Convention are obliged to develop and undertake all actions and policies in the light 
of the best interests of the child.32  
 The CRC is the first legally binding international instrument to incorporate the 
full range of human rights – civil and political rights as well as economic, social and 
cultural rights. Two Optional Protocols, on the Involvement of Children in Armed 
Conflict and on the Sale of Children, Child Prostitution and Child Pornography, were 
adopted to strengthen the provisions of the Convention in these areas. They entered 
into force, respectively on 12 February and 18 January 2002. The CRC was carefully 
drafted over the course of 10 years (1979-1989) with the input of representatives from 
all societies, all religions and all cultures. A working group made up of members of 
the United Nations Commission on Human Rights, independent experts and observer 
delegations of non-member governments, non-governmental organizations (NGOs) 
and UN agencies was charged with the drafting. NGOs involved in the drafting 
represented a range of issues – from various legal perspectives to concerns about the 
protection of the child. When a government signed the Convention, it had to widely 
consult within the country on the standards in the Convention and begin identifying 
the national laws and practices that needed to be brought into conformity with these 
standards. Ratification was the next step, which formally bound the government on 
behalf of all people in the country to meet the obligations and responsibilities outlined 
in the Convention.  
(v) Issues of Controversy 
 In spite that every paragraph of every Article was the subject of debate, a 
number of substantive issues broached in the draft Convention caused major 
controversy. The first of these aroused disagreement because it was not broached: the 
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issue in question was the definition of the minimum age of the child. There were two 
groups of countries with opposed standpoints as to the moment when childhood 
begins, is it at conception or at birth. Substantive discussion was pointless. Neither 
side could ever agree to what would have been a definition of the child in Article 1 
essentially either permitting or outlawing abortion. Nor could any formulation be 
found for that article which would allow each society to adopt its own standard in this 
regard. Yet there was just one relevant point in which all could agree: that, as stated in 
the Preamble of the 1959 Declaration on the Rights of the Child, the child “needs 
special safeguards and care, including appropriate legal protection, both before as well 
as after birth’. Such legal protection could include, but would not require, the 
prohibition of abortion.33 The Working Group finally came to a consensus that clear 
reference to the formulation in the Declaration would be made in the Preamble to the 
Convention, and that there would be no mention of minimum age in Article 1. 
 The second major problem area and the most controversial section governs the 
so called participatory rights, found in Articles 12-16, which provide for freedom of 
expression, freedom of religion, freedom of association and assembly and the right to 
privacy. The major problem in this area concerned freedom of religion, the initial 
formulation of Article 14, modeled on the text of Article 18 of the International 
Covenant on Civil and Political Rights, included reference to ‘the freedom to have or 
to adopt religion…of his choice’. It was subsequently pointed out in the strongest 
terms that, under Islam, a child does not have the right to choose another religion, and 
that the right contained in the Covenant could only be held to apply to adults. This put 
the drafters in a delicate situation. What attitude was to be taken towards the 
elimination of a right of the child in the future Convention which was already 
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conferred by a well-established international human rights instrument without 
restriction as to the age of the beneficiary? Reluctantly, in the end, the proponents of 
retaining the full right agreed to drop all reference to choice, in the sprit of 
compromise.34    
 The third issue that provoked considerable problem was adoption (Article 21), 
the provisions of which were enormously controversial because of the non-existence 
of this concept in Islamic Law. Islam has developed the concept of Kafalah to allow 
for a child whose circumstances cannot permit him/her to be with the parents to be 
placed with another family. 
The final example of controversial issues concerns the age at which children should 
be permitted to take part in armed conflict (see Article 38). There is little doubt that 
this was, and remains, the most hotly- debated question of the drafting process. The 
NGOs and many governments fought for years to ensure that, even if it had to be 
conceded that children could be recruited into the armed forces as of age fifteen,35 at 
least they be prohibited from taking a direct part in hostilities until they had reached 
eighteen years. The final consensus was uncomfortable to say the least. At the last 
meeting of the Working Group, the USA delegate- ostensibly alone but clearly 
benefiting from the silent support of several other delegations- categorically refused to 
give such protection to the fifteen to seventeen age group.36 
(vi) New Vision 
 The CRC reflects a new vision of the child. Children are neither the property 
of their parents nor are they helpless objects of charity. They are human beings and 
are the subject of their own rights. The Convention offers a vision of the child as an 
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individual and as a member of a family and community, with rights and 
responsibilities appropriate to his or her age and stage of development. By 
recognizing children's rights in this way, the Convention firmly sets the focus on the 
whole child. Because of its near-universal acceptance by the community of nations, 
the CRC has brought into sharp focus for the first time the fundamental human dignity 
of all children and the urgency of ensuring their well-being and development. 
Considered the most powerful legal instrument for the recognition and protection of 
children's human rights, the Convention draws on the following unique combination 
of strengths:  
(a) Highlights and defends the family's role in children's lives 
  In the preamble and in Articles 5, 10 and 18, the CRC specifically refers to 
the family as the fundamental group of society and the natural environment for the 
growth and well-being of its members, particularly children. Under the Convention, 
States are obliged to respect parents' primary responsibility for providing care and 
guidance for their children and to support parents in this regard, providing material 
assistance and support programmes. States are also obliged to prevent children from 
being separated from their families unless the separation is judged necessary for the 
child's best interests.  
(b) Seeks respect for children – but not at the expense of the human rights or 
 responsibilities of others 
  The CRC confirms that children have a right to express their views and to 
have their views taken seriously and given due weight – but it does not state that 
children's views are the only ones to be considered. The Convention also explicitly 
states that children have a responsibility to respect the rights of others, especially 
those of parents. The Convention emphasizes the need to respect children's "evolving 
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capacities," but does not give children the right to make decisions for themselves at 
too young an age. This is rooted in the common-sense concept that the child's path 
from total dependence to adulthood is gradual.  
(c) Endorses the principle of non-discrimination 
  The principle of non-discrimination is included in all the basic human rights 
instruments and has been carefully defined by the bodies responsible for monitoring 
their implementation. The CRC states frequently that States need to identify the most 
vulnerable and disadvantaged children within their borders and take affirmative action 
to ensure that the rights of these children are realized and protected.  
(d) Establishes clear obligations 
  Prior to or shortly after ratifying the CRC, States are required to bring their 
national legislation into line with its provisions, except where the national standards 
are already higher. In this way, child rights standards are no longer merely an 
aspiration but, rather, are nationally binding on States. Ratification also makes States 
publicly and internationally accountable for their actions through the process in which 
States report on the Convention's implementation. At the centre of the monitoring 
process is the Committee on the Rights of the Child, an independent, elected 
committee whose members are of "high moral standing" and are experts in the field of 
human rights.  
(vii) Guiding principles  
 The CRC incorporates the full range of human rights- civil and political rights 
as well as economic, social and cultural rights- of all children. The underlying values 
or guiding principles of the Convention guide the way each right is fulfilled and 
respected and serve as a constant reference for the implantation and monitoring of 
children’s rights. The Convention’s four guiding principles are as follows: The first is 
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non-discrimination in Article 2. Non-discrimination, in the light of the provisions of 
the CRC, namely, Article 2 and other relevant international standards means that no 
child should be privileged or deprived of, any right on the grounds of his or her race, 
colour or gender; on the basis of his or her language or religion, or national, social or 
ethnic origin; on the grounds of any political or other opinion; on the basis of caste, 
property or birth status; or on the basis of a disability. This principle implies therefore 
that all children girls and boys, rich and poor, living in urban and rural areas, 
belonging to minority or indigenous groups should be given the opportunity to enjoy 
the rights recognized by the Convention.37 
 Another principle is the best interest of the child in Article 3.The CRC states 
in Article 3 that the best interests of the child shall be a primary consideration in all 
actions concerning children, whether undertaken by public or private social welfare 
institutions, courts of law, administrative authorities or legislative bodies. In each and 
every circumstance, in each and every decision affecting the child, the various 
possible solutions must be considered and due weight given to the child's best 
interests. Such an approach prevails in all cases from direct interventions by States in 
their jurisdictions to the private context of family life, where States may intervene 
indirectly through local authorities, for example to ensure and protect children's 
rights.  
 Best interests of the child means that legislative bodies must consider whether 
laws being adopted or amended will benefit children in the best possible way. Courts 
and others settling conflicts of interest should base their decisions on what is best for 
the child. When administrative authorities intervene for example, when establishing 
traffic regulations or designating safe places for children to walk and play actions 
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should be on behalf of children and should safeguard their best interests. In the 
allocation of budgets, special attention should be given to children's policies and to 
the impact the policies will have on children's lives. Resources should be allocated to 
the maximum extent possible. The best interests principle is not confined to public 
undertakings, but should also serve to guide private institutions undertaking actions 
concerning children.38 
 The third principle is survival and development in Article 6. States Parties 
must recognize this right as inherent to every child and commit to acting in a way that 
will ensure and respect this right. In doing so, States must adopt appropriate measures 
to safeguard life and must refrain from any actions that intentionally take life away. 
These include measures to increase life expectancy and to lower infant and child 
mortality, as well as prohibitions on the death penalty; extralegal, arbitrary or 
summary executions; and situations of enforced disappearance. States' actions should 
promote a life of human dignity that is; States should fully ensure the right to an 
adequate standard of living, including the right to housing, nutrition and the highest 
attainable standards of health. States Parties are required to ensure these rights "to the 
maximum extent possible” they must do their utmost to give the highest priority to 
actions undertaken in this regard.39  
 The survival and development principle is in no way limited to a physical 
perspective; rather, it further emphasizes the need to ensure full and harmonious 
development of the child, including at the spiritual, moral and social levels, where 
education will play a key role. In that regard, States Parties assume deeper 
obligations: ensuring that children will be able to develop talents and abilities to their 
fullest potential, that children will be prepared for a responsible life in a free society 
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and that they will feel solidarity with the world they live in. In this spirit, both 
national and international action is required.  
 States should undertake strategies to assist the most disadvantaged children, 
such as children living below a minimum poverty line. Identifying the numbers of 
these disadvantaged children and assessing their situation is an essential part of such 
strategies and in this context, the establishment of an effective system of birth 
registration may be instrumental. Birth registration is still lacking for many children 
around the world, either because they live in rural or remote areas, because of an 
insufficient number of registration officers, or because national laws do not confer any 
legal status on abandoned children. 
 The fourth and final principle is participation. Several provisions in the CRC 
reflect children's right to participation. Article 12, in particular, reveals this special 
dimension. Participation is one of the guiding principles of the Convention, as well as 
one of its basic challenges. The principle affirms that children are full-fledged persons 
who have the right to express their views in all matters affecting them and requires 
that those views be heard and given due weight in accordance with the child's age and 
maturity. It recognizes the potential of children to enrich decision-making processes, 
to share perspectives and to participate as citizens and actors of change.40  
 The Convention envisages a changed relationship between adults and children. 
Parents, teachers, caregivers and others interacting with children are seen no longer as 
mere providers, protectors or advocates, but also as negotiators and facilitators. Adults 
are therefore expected to create spaces and promote processes designed to enable and 
empower children to express views, to be consulted and to influence decisions.  
                                                 
40 UNICEF Fact Sheet: The Right to Participation: http://www.unicef.org/CRC/files/Right-to-
Participation.pdf. dated 12 February 2007.   
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 Article 12 of the CRC states that children have the right to participate in 
decision-making processes that may be relevant in their lives and to influence 
decisions taken in their regard within the family, the school or the community. The 
practical meaning of children's right to participation must be considered in each and 
every matter concerning children. Article 12 indicates that children need to be 
involved in the process of realizing their rights. As a fundamental right of the child, 
the right to participation stands on its own; it requires a clear commitment and 
effective actions to become a living reality and therefore is much more than a simple 
strategy.  
 It was for this reason that the Committee on the Rights of the Child identified 
the right to participation as one of the guiding principles of the Convention. 
Participation is an underlying value that needs to guide the way each individual right 
is ensured and respected; a criterion to assess progress in the implementation process 
of children's rights; and an additional dimension to the universally recognized 
freedom of expression, implying the right of the child to be heard and to have his or 
her views or opinions taken into account.  
 Respecting children's views means that such views should not be ignored; it 
does not mean that children's opinions should be automatically endorsed. Expressing 
an opinion is not the same as taking a decision, but it implies the ability to influence 
decisions. A process of dialogue and exchange needs to be encouraged in which 
children assume increasing responsibilities and become active, tolerant and 
democratic. In such a process, adults must provide direction and guidance to children 
while considering their views in a manner consistent with the child's age and maturity. 
Through this process, the child will gain an understanding of why particular options 
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are followed, or why decisions are taken that might differ from the one he or she 
favoured.41  
 The child's participation is a right and children therefore are free to express 
their views or, if they prefer, not to do so. Children should not be pressured, 
constrained or influenced in ways that might prevent them from freely expressing 
their opinions or leave them feeling manipulated. This principle clearly applies in 
some judicial proceedings, in which a child is forced to participate as a witness even if 
the legal outcome may contravene the child's best interests.  
 In many countries, children are expected to join judicial proceedings as 
witnesses yet are rarely entitled to directly launch complaints as victims even in cases 
where the child has been ill-treated or sexually abused. Such laws often foresee the 
possibility of parents or caregivers launching the complaint on behalf of the child 
which of course does not address situations in which a child is a victim within his or 
her own family.42  
 The CRC sets no minimum age at which children can begin expressing their 
views freely, nor does it limit the contexts in which children can express their views. 
The Convention acknowledges that children can and do form views from a very early 
age and refers to children's 'evolving capacity' for decision-making. This means, for 
example, that parents and, where appropriate, members of the family and wider 
community are expected to give appropriate direction, guidance or advice to children. 
But parents' guidance and advice takes on greater value and meaning as children grow 
and develop, gain maturity and experience, become more autonomous and more 
responsible.  
                                                 
41 Id. 
42 Supra note 40. 
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 In a manner consistent with the child's age and maturity, there will be various 
ways of creating the right atmosphere to enable the child to freely express his or her 
views. Within age groups, the ability, confidence and experience of the individual 
child in assessing his or her own situation, considering possible options, expressing 
views and influencing decision-making processes will all have a bearing on how such 
an atmosphere can be achieved. Among children, it is important that the older and 
more advantaged foster the participation of the younger and most disadvantaged, 
including girls, the poorest, children belonging to minority and indigenous groups and 
migrant children. The importance of this principle appears in the role of parents and 
others. 
 The child's evolving capacity represents just one side of the equation: the other 
involves adults' evolving capacity and willingness to listen to and learn from their 
children, to understand and consider the child's point of view, to be willing to re-
examine their own opinions and attitudes and to envisage solutions that address 
children's views. For adults, as well as for children, participation is a challenging 
learning process and cannot be reduced to a simple formality. Fulfilling the right of 
children to participate entails training and mobilizing adults who live and work with 
children, so that they are prepared to give children the chance to freely and 
increasingly participate in society and gain democratic skills. Parents and other family 
members are most obviously included in this group, as well as teachers, social 
workers, lawyers, psychologists, the police and other members of the society at 
large.43  
 Again the principle is related to fulfilling the right to information, a key 
prerequisite for children's participation to be relevant and meaningful. It is in fact 
                                                 
43 Id.  
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essential that children be provided with the necessary information about options that 
exist and the consequences of such options so that they can make informed and free 
decisions. Providing information enables children to gain skills, confidence and 
maturity in expressing views and influencing decisions. Article 15 states that children 
have the right to create and join associations and to assemble peacefully. Both imply 
opportunities to express political opinions engage in political processes and 
participate in decision-making. Both are critical to the development of a democratic 
society and to the participation of children in the realization of their rights. 
 The right to participation is relevant moreover to the exercise of all other 
rights, within the family, the school and the larger community context. Thus, for 
example, in adoption cases, the child should be heard in any judicial or administrative 
adoption proceedings. Article 21(a) refers to the informed consent of persons 
concerned, including the child. In decisions to be taken on the need to separate a child 
from his or her parents (for example, on the basis of abuse or neglect), the child  as an 
"interested party"  must be given an opportunity to participate and make his or her 
views known. In a decision to be taken on the changing of a child's name, the views of 
the child should be taken into consideration. Regarding the right to health children are 
entitled to be informed, have access to information and be supported in the use of 
basic knowledge of child health and nutrition Article 24(2) (e) so that they may enjoy 
their right to health.  
 Children's participation takes on a special dimension in the area of education. 
Education should give children the opportunity to develop their talents and abilities to 
full potential, to gain confidence and self-esteem, to use their initiative and creativity, 
to gain life skills and take informed decisions and to understand and experience 
pluralism, tolerance and democratic coexistence. In brief, the right to education means 
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the right to experience citizenship. To achieve citizenship and all it entails, children 
must be perceived not as mere recipients of knowledge, but rather as active players in 
the learning process. It is for this reason that the Convention puts so much emphasis 
on the aims of education (Article 28) and on an educational system that respects the 
child's human dignity.44  
 A school plays a decisive role in the participation process when it provides a 
democratic setting in which children can openly express and discuss their views, in 
which fairness and justice are practised and in which participation is encouraged and 
takes place. There is a visible trend of ensuring the participation of children in 
schools. In France, for instance, elected students sit on the National Board of 
Education and take part in major discussions on the education system. In Chile, 
student centres are being established as channels through which young people can 
express and share their concerns and needs and as forums to help prepare students for 
a democratic life and for participation in cultural and social change. In Namibia, the 
Code of Conduct for Schools recognizes students' right to have their opinions heard in 
setting school disciplinary policy and provides grievance and appeal procedures. In 
Bulgaria, children over 14 can state what school and what type of education they 
prefer and can put forth proposals regarding the organization and conduct of school 
activities. In Colombia, children participate in planning their school activities and 
children's councils are established as part of 'education for citizenship' activities.45 
4. Conclusion 
 Over the course of the twentieth century the idea and political foundation for a 
codified set of universal human rights developed. Towards the end of the century, a 
new global covenant, the CRC became the world’s most widely supported human 
                                                 
44 Supra note 40. 
45  Global Movement for Children, http://gmc.freenet.uz/index.htm dated 05.07.2006 
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rights treaty. Adopted by the United Nations General Assembly in 1989, the treaty has 
been ratified by 191 countries, and receives support from non-governmental 
organizations, communities, and individuals from around the world. The Convention 
acts as a legal mechanism and benchmark for governments and citizens to safeguard 
and support children.  
 This Convention has been signed by more countries than any other human 
rights treaty. Unfortunately, there is no provision for individuals to make a complaint 
if the rights it addresses are violated. Children are the least able to claim the rights this 
Convention protects.  The Convention requires the government protect the human 
rights of children - anyone under the age of 18 - and to recognize that children have 
precisely the same human rights as adults. Children also have special, protective 
rights, 'before as well as after birth'. This seems to require, at least, that governments 
make sure that pregnant mothers have good ante-natal care. Children are also entitled 
to special protections and safeguards, because others have to protect their rights for 
them. 
 Children's best interests must be the first consideration in all decision-making 
for children: in other words, adults have to put children’s interests before their own 
preferences.  The Convention recognizes that parents should raise their own children 
and are their best protectors, because children's 'best interests' would, naturally, be 
their first consideration. The Convention asserts that a child has the right to be 
brought up in a family environment of love and understanding, and that the State must 
support parents in that role. A key provision is the child's right to parental guidance 
and direction, consistent with their developing maturity. Children may not be taken 
from their parents against their will, unless their best interests demand it, and then 
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only after a fair hearing. They must not be discriminated against because of their 
parents' status or beliefs.  
 A key right of the child is the right to participate in decision-making and in 
community life - they must, in other words, be taken seriously, and not treated as non-
people, or lesser people, because of their age, vulnerability and dependency. Another 
is the right to play, as a special developmental need.  
 Essentially, this Convention reminds governments of the full humanity of all 
children, their equality, in moral terms as human beings, with adults; but their 
vulnerabilities too, and the special duties all owe to protect their rights. It simply 
states that adults must take children seriously, and they have to put their desires and 
interests second to their duty to ensure that all children achieve their full potential. 
 As the CRC approaches its 18th birthday, the position of children under 
international law has changed beyond recognition over the past decade. Advances in 
the international legal protection of children have been supplemented by the 
increasing acceptance of the standards of the CRC as the authoritative statement on 
children’s rights.  There has been a marked shift in the attitude of international forums 
to children, in the post Convention era, and its principles have trickled down into the 
judgments of the European Court of Human Rights, whose judges have turned to the 
Convention for guidance and relied on its provisions to resolve ambiguities.46 The 
Convention has inspired a range of initiatives and instruments, including regional 
treaties in Africa, Europe and the Americas. 
 
 
 
 
 
 
                                                 
46 See Keegan v. Ireland (1999) Series A. 290. 
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Chapter Two 
The Text of the Convention 
1. Introduction  
 This chapter centers on the text of the Convention on the Rights of the Child 
(CRC). It pays particular attention to the child who is living in normal environment as 
well as those who are living in difficult circumstances and how the provisions of the 
CRC deal with them. Children's rights are comprehensively protected by a wide-
ranging set of international and regional instruments spanning human rights, 
humanitarian law and refugee law. Children benefit from the rights contained in 
general treaties. In addition, a number of specialist instruments have been created to 
accord extra protection to children given their particular vulnerabilities and the 
importance to society as a whole in ensuring the healthy development and active 
participation of its young members. 
 The over-arching framework for children's rights is the CRC. This was the 
first treaty specifically concerned with the rights of children and marked an important 
shift in thinking towards a "rights-based approach" which held governments legally 
accountable for failing to meet the needs of children. The Convention created a new 
vision of children as bearers of rights and responsibilities appropriate to their age 
rather than viewing them as the property of their parents or the helpless recipients of 
charity.47 
 CRC covers four main aspects of a child's life: the right to survive; the right to 
develop; the right to be protected from harm, and the right to participate. It outlines in 
41 articles the human rights to be respected and protected for every child under the 
age of 18 years and requires that these rights are implemented in the light of the 
                                                 
47 Human Rights Learning Centre: Study Guide on the Human Rights of Children & Youth 
http://www.hrea.org/learn/guides/children.htm  dated 4 July 2006. 
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Convention's guiding principles. Articles 42-45 cover the obligation of States Parties 
to disseminate the Convention's principles and provisions to adults and children; the 
implementation of the Convention and monitoring of progress towards the realization 
of child rights through States Parties' obligations; and the reporting responsibilities of 
States Parties. The final clauses (Articles 46-54) cover the processes of accession and 
ratification by States Parties; the Convention's entry into force; and the depositary 
function of the Secretary-General of the United Nations.  
 There are four main sections to the Convention: Firstly the preamble, which 
sets out the major underlying principles of the Convention and provides a context for 
it: vulnerability of children; family responsibility; reaffirm legal protections for the 
child before and after birth; importance of culture and traditions and emphasises the 
vital role of international cooperation in securing children’s rights.  Secondly the 
substantive articles, which set out the rights of all children and the obligations of 
governments (Part 1, Articles 1-41): civil rights and freedom; family care; alternative 
care; health and welfare; education; leisure and cultural activities and protective 
measures on issues as child labour, child trafficking, child sexual abuse, exploitation 
and juvenile justice. Thirdly the implementation provisions, which define how 
compliance with the Convention is to be monitored and fostered (Part 11, Articles 42-
45): Government’s reporting obligation and Monitoring role by specialized bodies, 
UNCEF and other competent bodies. Fourthly the conditions under which the 
Convention comes into force (Part111, Articles 46-54). 
2. Grouping of Articles 
 Each of the substantive articles, Articles 1-41, details a different type of right. 
A common approach to the Convention is to group these articles together under the 
themes of survival, development, protection and participation. Survival rights cover 
 59
the child’s right to life and the needs that are most basic to existence; these include 
nutrition; shelter, an adequate living standard; access to medical services. 
Development rights include those things that children require in order to reach their 
full potential. Examples are the right to education; play, leisure; cultural activities; 
access to information; and freedom of thought; conscience and religion. Protection 
rights require that children be safeguarded against all forms of abuse, neglect and 
exploitation. They cover issues such as special care for refugee children; safeguards 
for children in the criminal justice system; protection for children in employment; 
protection and rehabilitation for children who have suffered exploitation or abuse of 
any kind. Participation rights require that children be enabled to take an active role in 
their communities and nations. These encompass the freedom to express opinions; to 
have a say in matters affecting their own lives; to join associations and to assemble 
peacefully. As their abilities develop, children are to have increasing opportunities to 
participate in the activities of their society, in preparation for responsible adulthood. 
3. Definition of the Child  
 The definition of a child under the CRC covers all human beings under the age 
of 18 unless the relevant national law recognizes an earlier age of majority. However, 
the Convention emphasizes that the substitution of an earlier age of majority must be 
in conformity with the spirit of the Convention and its guiding principles and thus 
should not be used to undermine the rights of a child. 
 There are no definitions of other terms used to describe young people such as 
"adolescents", "teenagers" or "youth" in international law. Some organizations have 
adopted working definitions to facilitate their programmatic work. The World health 
Organization (WHO), for example, has adopted the following working definitions: 
"adolescent" refers to any individual aged between 10-19 years; "young person" refers 
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to any individual between 10-24 years; and "youth" to persons between the ages of 
15-24 years. 
 In everyday language, the word "children" usually implies small children, 
especially those under ten years of age. It is important to note however that the CRC 
refers to all children by this term including those that one might normally refer to by 
other terms e.g. adolescents. The extensive provisions of the CRC apply to all persons 
under 18 but it may be that certain articles are of more relevance to small children e.g. 
basic survival while others are more significant for older children e.g. protection from 
sexual exploitation and military recruitment. 
 While in some cases States are simply obliged to be consistent in setting 
benchmark ages, for example, in defining the age for admission to employment or for 
completion of compulsory education, in other cases, the Convention sets a clear upper 
benchmark: Capital punishment or life imprisonment without the possibility of release 
is explicitly prohibited for those under age 18 (Article 37). While recruitment into the 
armed forces or direct participation in hostilities is expressly prohibited for those 
under age 15 according to Article 38 of the Convention, an Optional Protocol to the 
Convention on the Involvement of Children in Armed Conflict was adopted by the 
General Assembly on 25 May 2000, which raises to 18 years the age of participation 
in hostilities and forced recruitment of children into armed forces. The United Nations 
(UN) has also set minimum age requirements for United Nations peacekeepers.  
 States are also free to refer in national legislation to ages over 18 as the upper 
benchmark in defining the child. In such instances and others where national or 
international law sets child rights standards that are higher than those in the 
Convention on the Rights of the Child the higher standards always prevail. This 
ensures that situations do not arise where Convention standards undermine any 
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national provisions that are "more conducive to the realization of the rights of the 
child”. 
 Article 1 of the CRC states that “a child means every human being below the 
age of 18 years.” In contrast, Sudanese legislation employs varying definitions of the 
child. Puberty, which is generally recognized in girls between the ages of 9 and15 and 
in boys between the ages of 14 and 18, is one way of determining majority.48 The 
Civil Transaction Act of 1984 section 22 states that an 18 year-old is of full legal age 
to exercise his/her civil rights. The Child Act 2004 repealed Juvenile Welfare Act 
1983.  Here, a child is defined as any individual below the age of 18, unless the more 
applicable law stipulates that the child has reached age of maturity.  The Act 
establishes that the protection and best interests of the child will have priority in all 
decisions or measures concerning childhood, family or environment.49 Section 4 of 
the Child Act 2004 defines the child as “any male, or female, under eighteen years of 
age, unless he attains puberty age, under such law, as may apply thereto”. This 
definition is derived from the CRC with small difference by putting phrase “male or 
female instead of human being”. The CRC mentions the phrase “unless under the law 
applicable to the child, majority is attained earlier”. This definition is flexible for the 
States in case if their national laws recognize the age of majority earlier. This 
exception might be misused by some states parties whose definition of a child is not in 
harmony with the definition of the CRC.  The Committee on the Rights of the Child 
has encouraged States to review the age of majority if it is set below eighteen and to 
increase the level of protection for all children under eighteen. The Child Bill of 2006 
in section 4 defines child as every person below eighteen years of age, but the law is 
silent on who is responsible to determine the age of the child.  
                                                 
48 Friends of Children (AMAL), Alternative Report on Situation of Human Rights in Sudan, 1(2001).  
49 S. 5 (b).  
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4. Rights Relating to Normal Child in Natural Environment 
 The rights and liberties of the child are protected as follows: the child has the 
right to name and nationality; his or her identity shall be preserved; his or her freedom 
of expression is guaranteed; he or she must have access to appropriate information; 
the state shall respect the child’s freedom of thought, conscience and religion; as well 
as his or her freedom of association and peaceful assembly; children have the rights to 
protection of privacy; children of minorities or indigenous population have the right to 
enjoy their own culture and to practice their own language; no child shall be subjected 
to torture or other cruel, inhuman or degrading treatment or punishment, including 
capital punishment and life imprisonment without possibility of release. 
(i) Civil Freedoms and Rights: 
 Those rights falling into the category of civil rights and freedoms are 
contained in Articles 7, 8, 13 to 17 and  37 (a). In summary, the following rights are 
protected: the right to a name and a nationality; the right to preserve the identity, 
which means, among other things, preventing enforced disappearances and related 
cases of irregular adoptions; the right to freedom of expression, thought and 
association; the right to protection of privacy; the right to information in general and 
in the realization of children's rights; and the right to freedom from torture or other 
cruel, inhuman or degrading treatment.  
(a) Name and Nationality (Article 7) 
 The right to a name and nationality is one of the most fundamental human 
rights. But millions of children spend much of their lives without this legal identity 
and the benefits and protections it affords. Children who are not registered do not 
officially exist. On an individual level, this can complicate enrolment in school and 
expose them to illegal adoption, trafficking, exploitation as cheap labour, or 
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involvement in prostitution and criminal activities. Lack of a complete registration 
system means that government, not knowing the true number of its citizens, is 
hampered in planning for their needs.  
 Some governments are now giving the matter attention. In Ecuador, where an 
estimated 1 in 10 children under the age of 12 are not legally registered, the 
Government's Civil Registry has issued identity papers to a total of 322,600 children 
between 1990 and 1995. To ensure that this is not a once-only effort, civil registration 
procedures have been simplified and the Government has mounted a publicity 
campaign to stress the importance of a legal identity for children.50  
 New attempts to promote birth registration are also being made in Costa Rica, 
Nicaragua, Peru, and the Philippines, while Bolivia's Civil Registry recently issued 
new identity documents for 50,000 urban children under the age of 16. For those 
children whose births are registered, the Convention seeks to end the practice, 
common in both industrialized and developing countries, of indicating on birth 
certificates whether the child was born out of wedlock (leading to possible legal and 
social discrimination). The Governments of Lebanon and the Philippines recently 
eliminated any reference to the marital status of a child's parents on identity papers.51 
(b) Preservation of Identity (Article 8) 
 The State has an obligation to protect, and if necessary, re-establish basic 
aspects of the child’s identity. This includes name, nationality and family ties. This is 
a totally new obligation. Here the Convention underscores the child's right to name 
and nationality by the careful protection of the child's identity. The Working Group 
included this provision at the suggestion of Argentina in the light of that country's 
                                                 
50 UNICEF, Convention on the Rights of the Child, http://www.unicef.org/pon96/coname.htm dated 6 
July 2006. 
51 Id. 
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experience, during the Seventies, of mass "disappearances" of children whose identity 
papers had been deliberately falsified and family ties arbitrarily severed.52 
(c) Freedom of Expression (Article 13) 
 The child has the right to express his or her views, obtain information and 
make ideas or information known, unless this would violate the rights of others. The 
CRC provides extensive protection for the rights to freedom of expression and 
information. Some argue that these provisions in the CRC are weaker53 than the 
economic and social provisions.54 Others stress the significance of these provisions as 
this is the first time that an international treaty has specifically addressed the right to 
freedom of expression in relation to children. The significance is highlighted by the 
fact that few if any national courts have much jurisprudence in this area despite 
extensive litigation on other freedom of expression issues. 
(d) Freedom of Thought, Conscience and Religion (Article 14) 
 The state shall respect the child’s rights to freedom of thought, conscience and 
religion subject to appropriate parental guidance.55 Article 14 identifies the rights of 
the child to freedom of religion or belief. It differs from Article 5 of the 1981 UN 
Declaration  on the Elimination of All Forms of Intolerance and of Discrimination 
Based on Religion or Belief in that it respects the rights and duties of parents or legal 
guardians, but places an emphasis on providing direction in a manner consistent with 
the “evolving” capacity of the child, and calls on states to limit practices of religions 
or beliefs that may be injurious to the child, as elaborated in Article 18, paragraph 3 of 
the ICCPR.  
                                                 
52 Training manual on Human Rights Monitoring- Chapter XII: Children’s Rights.  
53 L.LeBlance, The Convention on the Rights of the Child: United Nations Lawmaking on Human 
Rights, 157 (1995).  
54 For an excellent overview of the jurisprudence of the Committee on the Rights of the Child, see 
R.Hodgkin &P.Newell, Implementation Handbook for the Convention on the Rights of the Child 
(1998). 
55 See Chapter 2, Issues of Controversy. 
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(e) Freedom of Association (Article 15) 
 The right to form groups, to organize and to assemble together with the aim of 
addressing issues of common concern is a human right. The ability to organize is an 
important means by which citizens can influence their governments and leaders. The 
right to freedom of association and assembly is protected in international and regional 
human rights treaties. These rights are applicable to any issue. Mass protest is a potent 
symbol of the exercise of this right. 
 The right to freedom of association appears in many international human 
rights treaties. However, the right has been most defined and elaborated in 
international labour law given the particular links between these rights and the ability 
of workers to secure their economic and social status. Freedom of association is one 
of the central provisions underpinning the work of the International Labour 
Organization (ILO). Its standards uphold the rights of workers and employers to form 
organizations and to bargain collectively. The CRC clearly establishes the child's right 
to freedom of association and peaceful assembly. Violation of this right can be taken 
up with the UN Committee on the Rights of the Child. 
(f) Protection of Privacy (Article 16) 
 Children have the right to protection from interference with privacy, family, 
home, correspondence and from libel and slander. The law should protect them from 
attacks against their way of life, their good name, their families and their homes. 
(g) Access to Appropriate Information (Article 17) 
 Article 17 underwent an almost complete transformation during the drafting of 
the CRC. It started out as a provision on protection against harmful information- 
essentially limitation on the right to seek and receive information in Article 13, and 
ended up as a positive guarantee of freedom of information. The original Polish 
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proposal for Article 17 focused on the need for the State, parents and social groups to 
“protect the child against any harmful influence that mass media, and in particular the 
radio, film, television, printed materials and exhibitions, on account of their contents, 
may exert on his mental and moral development”.56 This gave rise to some debate 
about the appropriate role of the State in shielding minors from potentially harmful 
influence in the media. One delegate “felt that the mass media does more good than 
harm and therefore the article should be phrased in positive ways, rather than in terms 
of protecting children from the mass media.”57 
Article 17 now requires states Parties to ensure that the child has access to 
information and material from a diversity of national and international sources. 
Article 17 is significant development in that none of the other international treaties 
specifically elaborates on freedom of information in this way, neither the International 
Covenant on Civil and Political Rights (ICCPR) nor African Charter on the Rights 
and Welfare of the Child contains analogous provisions to Article 17.  
 Article 17 is, however, far more detailed and places a number of important 
obligations upon states parties. One of the obligations is to protect from harmful 
information but many states focus specially on this. Whilst this is one aspect, it is 
clearly secondary to the main goal of ensuring that children have access to 
information from a variety of sources. The Committee’s analysis of Article 17 has 
mainly focused on the question of protecting children from harmful materials, whilst 
giving relatively little attention to the problem of how to ensure that children are 
guaranteed the right to freedom of information. 
                                                 
56 Basic working text as adopted by the 1980 Working Group U.N. Doc.E/CN.4/1349, quoted in 
Detrick, op cit., P. 278. 
57 Id., at 279. 
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 In 1996 the Committee on the Rights of the Child hosted a conference on the 
Child and the Media to discuss issues concerning this area.58 The discussion focused 
on opportunities for children to participate in the media, how to protect from harmful 
information and how to promote better coverage of children through the media. 
However, conclusions and recommendations from the conference did not address the 
problems of media censorship. Children can be subject to arbitrary and far-reaching 
restrictions on their right to receive information on the basis that such measures are 
necessary to protect them. While this is an emotive topic, careful attention nonetheless 
must be brought to bear on any steps which purport to limit children’s access to 
information in order to protect them. The obligation is to ensure that any measures 
taken to shield children from particular types of material do not interfere with their 
fundamental right to seek, receive and impart information as guaranteed by Article 17.  
(h) Torture and Deprivation of Liberty (Article 37(a)) 
 More specifically, Article 37 states that no child shall be subjected to torture, 
cruel treatment or punishment, unlawful arrest or deprivation of liberty. Both capital 
punishment and life imprisonment without the possibility of release are prohibited for 
offences committed by persons below 18 years. Any child deprived of liberty shall be 
separated from adults unless it is considered in the child's best interests not to do so. A 
child who is detained shall have legal and other assistance as well as contact with the 
family.  
 
 
 
(ii) Family Environment and Alternative Care  
                                                 
58 13th session of the UN Committee on the Rights of the Child, UN Doc. CRC/C/7 (1996). 
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 The various provisions covered by this cluster of guidelines are closely 
interrelated and address questions such as the responsibilities, rights and duties of 
parents (particularly Aِrticles 5,  9,  10 and  18). 
 The Preamble of the Convention on the Rights of the Child acknowledges the 
family as the fundamental unit of society and the natural environment for the growth 
and well-being of all its members, particularly children. The Preamble also states that 
the family should be afforded the necessary protection and assistance so that it can 
fully assume its responsibilities within the community. Certain articles of the 
Convention, in particular Articles 5 and 18, stress the role of parents as the primary 
care-givers with responsibility for the up-bringing of their children and oblige 
governments to support parents in fulfilling their essential role. 
 Family environment and alternative care are guaranteed according to the CRC. 
The child has the right to parental guidance, parents have joint responsibility for 
raising the child and the child has the right to live with his or her parents unless this is 
deemed to be incompatible with the child’s best interest. Children and their parents 
have the right to leave any country and to enter their own for purposes of re-union or 
the maintenance of the child- parent relationship, the recovery of maintenance for the 
child from person having financial responsibility for him or her must be secured by 
the state. The child without a family environment is entitled to special protection and 
alternative care; adoption shall only be carried out in the best interest of the child, 
with the authorization of the competent authorities and with safeguards for the child. 
Illicit transfer and non- return must be prevented, protection from abuse and neglect 
and rehabilitative care must be secured, the child under placement by the state has the 
right to have his/her  placement evaluated regularly. 
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 Parent’s primary responsibility is to act in the best interest of the child. This 
means providing circumstances that protect and promote child’s development to his or 
her fullest potential. The CRC upholds the primary importance of the parent’s role by 
recognizing and respecting their responsibility to guide their children, including 
guiding the way their children exercise their rights. However, if a child’s best interest 
is not being supported through appropriate parental direction and guidance, others can 
intervene on behalf of the child. 
 Children have the right to families that support and protect them. Children 
have a responsibility to respect and learn about their parents, families, values and 
cultures. The CRC emphasizes how important families are in children’s socialization. 
When parents are separated, the child rights to maintain contact with both parents are 
protected. Governments are expected to make every effort to keep the families intact 
and to provide support and assistance to parents so they can fulfill their 
responsibilities. 
(iii) Basic Health and Welfare 
 Health and well-being are protected as follows: the child’s survival and 
development must be ensured; disabled children are entitled to special care; the child 
has the right to the highest standard of health and health services attainable; as well as 
the right to benefit from social security; child care services and facilities must be 
made available to children of working parents; every child has the right to an adequate 
standard of living. 
 The combination of 'survival and development' in these provisions, Articles 6 
(2),  18 (3),  23 ,  24,  26 and 27 (1), (2) and (3) is intended to emphasize the essential 
value of action by States Parties. The emphasis is on the need to enhance children's 
health through preventive health care measures, yet it is in no way limited to a 
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physical perspective. Rather, the cluster of articles further emphasizes the need to 
ensure the child's full and harmonious development, including his or her spiritual, 
moral and social development and the key role of education in ensuring such 
development.  
 This cluster also recognizes the fundamental value of the family and the need 
for States to provide assistance to families and particularly to parents, in the 
performance of their child-rearing responsibilities; the rights of children with mental 
and physical disabilities, the right of all children to the 'highest attainable standard of 
health', both physical and mental; children's right to receive treatment and 
rehabilitation; the right to health care for mothers, both prenatal and postnatal, 
children's right to social security; and children's right to an adequate standard of 
living. This latter right implies a standard that is compatible with the human dignity of 
the child and allows for the child's full and harmonious development in physical, 
mental, spiritual, moral and social terms. An adequate standard of living should be 
reflected with regard to nutrition, clothing and housing. The cluster also calls for 
attention to be paid to environmental problems and the abolition of traditional 
practices prejudicial to children's health.  
(iv) Education, Leisure and Cultural Activities  
 Education, including vocational training and guidance, must be ensured by the 
State in order to develop the child’s personality, talents and abilities to their fullest 
extent, to prepare him or her for an active adult life and to foster for his or her parents 
and culture, as well as for the cultural background of others. The child has the right to 
leisure, recreation and cultural activities. 
 Articles 28,  29 and  31 outline the measures States Parties are required to 
adopt to ensure the implementation of the right to education; namely, the provision of 
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primary education that is free and compulsory. Education should ensure that the child 
not only gains formal knowledge and skills, but develops in a harmonious way, at the 
spiritual, moral, social and physical levels. The provisions of these articles also 
include children's right to be children, to protection from child labour, to play and 
recreation compatible with the child's age, to rest and to enjoy leisure, as well as to 
participate freely in cultural life and the arts.  
5. Rights Relating to the Child in Special Difficult Circumstances 
 Children in emergency situation, such as refugee children and children 
involved in armed conflicts, are entitled to special protection. Rehabilitative care must 
be made available to children who are victims of armed conflict. 
 Children in situations of conflict with the law must be guaranteed basic rights. 
The administration of juvenile justice must take the child’s age into account and aim 
at his or her reintegration into society. Children deprived of liberty shall be separated 
from adults unless it is considered in the child’s best interests not to do so. A child 
who is detained shall have legal and other assistance as well as contact with his or her 
family. No capital punishment or life imprisonment shall be imposed on a child. 
Rehabilitative care must be provided to ensure the recovery and social reintegration of 
children in situations of conflict with the law. 
 Children must be protected from any form of exploitation, economic 
exploitation, including child labour, drug abuse, sexual exploitation, sale, trafficking 
and abduction and other forms of exploitation prejudicial to any aspects of their 
welfare. Victims of exploitation must benefit from rehabilitative care. Children who 
belong to a minority or a group of indigenous peoples should be provided with special 
care according to Article 30. 
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(i) Children in Situations of Emergency: 
 This cluster includes refugee children (Article 22) and children affected by 
armed conflict (Article 38) and child victims of war (Article 39). Article 22 of the 
Convention explains that special protection shall be granted to a refugee child or to a 
child seeking refugee status. It is the state obligation to co-operate with competent 
organizations which provide such protection and assistance.  
 The Article grants special protection to refugee children. Refugee children 
who are not being cared for by their parents are entitled to further protections. 
Refugee children fleeing war are also entitled to special protection under Article 38 of 
the Convention, as children affected by armed conflict. Like all children, they are also 
entitled to all other rights granted under the Convention including the rights to life, 
physical integrity, adequate food and medical care, education, and to be free from 
discrimination, exploitation, and abuse. Refugee children are also at risk of being 
recruited and used as child soldiers. The United Nations High Commissioner for 
Refugees (UNHCR), which is primarily responsible for the assistance and protection 
of refugee children, has used the Convention on the Rights of the Child as the basis 
for extensive policies and guidelines to protect refugee children. 
 The CRC includes in its Article 38 a provision according to which states 
parties undertake to respect and to ensure respect for relevant rules of International 
Humanitarian Law (IHL); ensure that children under 15 do not take a direct part in 
hostilities, refrain from recruiting those under 15 and give priority to the oldest among 
those under 18, in accordance with IHL, ensure protection and care of children 
affected by armed conflict.  
 Article 38 has been subject to considerable criticism by NGOs, for two 
reasons. First, because all other provisions protect the child until it has reached the 
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age of 18. Second, because it adds nothing new and could even undermine existing 
standards contained in IHL, (the parts relating to recruitment and participation in 
hostilities repeat 1977 Protocol I Additional to the Geneva Conventions, which only 
prohibits direct participation, whereas Protocol II also prohibits indirect participation). 
The International Committee of the Red Cross (ICRC) contributed to the drafting 
process of this provision, but became involved only at a late stage, so that its 
possibility to influence the final text was limited.59 Article 38 is known as the armed 
conflict Article, but with regard to protection from recruitment it has little to offer. 
While the rest of the Convention is generally applicable to "every human being below 
the age of 18 years," Article 38 makes a point of allowing children under 18 to take 
direct part in hostilities and to be recruited into a nation's armed forces. It is all the 
more extraordinary because these restrictions are already embodied in IHL to which 
the Article refers.  
 Article 39 states that governments "...shall take all appropriate measures to 
promote physical and psychological recovery and social reintegration of a child victim 
of...armed conflicts." These articles, especially Article 38, call upon nations to respect 
international humanitarian law as a whole. On the other hand, these Articles restate 
their provisions only on the age limits of a child soldier and, in actuality, offer no 
relief to an increasingly urgent situation.  
 The CRC is important for children in war situations, because it includes 
elements of IHL, in particular, the obligation on States Parties to take all feasible 
measures to ensure that persons under the age of fifteen do not take a direct part in 
hostilities, and refrain from recruiting persons under fifteen. These and related 
provisions are considered, together with other international standards, such as those in 
                                                 
59 International Humanitarian Law-Treaties& Documents 2000 
http://www.icrc.org/ihl.nsf/INTRO/595?OpenDocument, dated 12 February 2007. 
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the 1949 Geneva Conventions and the 1977 Additional Protocols. The fifteen year age 
limit was controversial during negotiations,60 as was the qualifying language of 
obligation. Attempts to secure a higher age failed, and other concerns remain, such as 
the overall applicability of the CRC and its relationship with other international 
instruments. Children should benefit from programmes, for their physical and 
psychological recovery and social reintegration into an environment that fosters their 
health, self-respect and dignity.  
 There were many ways in which children may be affected by war including: 
physical disability due to mutilation or from landmines; psychological trauma – war-
affected children suffer from a wide range of symptoms such as developmental 
delays, nightmares, lack of appetite and learning difficulties; sexual abuse – girls and 
women are particularly vulnerable to sexual violence, including rape, sexual 
mutilation, forced prostitution and forced pregnancy. As a result, there is increased 
risk of exposure to sexually transmitted diseases (STDs), such as HIV/AIDS; 
increased workloads especially if a child has lost parents and other family members. 
In some cases, war affected children may be heading households and taking care of 
their siblings. Child headed households are particularly vulnerable to exploitative 
labour and prostitution; increased threats to their survival  from exposure to disease, 
malnutrition, and reduced access to basic health services and loss of their homes, 
forcing them to flee, becoming either refugees or internally displaced persons (IDPs). 
At least half of all refugees and IDPs are children.61 
                                                 
60 Oxford Journal, International Journal of Refugee Law 1991, Oxford University Press, Short Articles 
and Documents. The Convention on the Rights of the Child: What it means for Children in War: 
LIENE COHN. 
61 Free the Children- Children’s 
Rights.http://www.freethechildren.com/getinvolved/geteducated/waraffectedchildren.htm. dated 16 
August 2006. 
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 There are at least three ways in which globalization drives armed conflicts: 
The “new economy of war” recent growth in the world economy has led to an 
increase in violent conflicts over natural resources, diamonds in Sierra Leone and 
Angola. None of these “economies of war” would flourish without the demand or 
markets in more developed countries. Global businesses in their quest for profit have 
helped to facilitate these wars; international weapons sales, the sale of weapons, 
especially small arms (revolvers, rifles, grenades) has made it easier to wage wars. 
There are an estimated one half billion small arms and light weapons that fuel armed 
conflicts around the world, 1 for every 12 people. Small arms are so accessible that 
even the poorest communities can acquire them. Weapons like the AK-47, for 
example, are so light and simple to operate that they make it very easy to turn children 
into soldiers. And dept and structural adjustment policies – the debt crisis in many 
developing countries and the package of policies to deal with this debt crisis 
(structural adjustment policies) have left many countries poorer and their citizens 
more discontented. This has helped to fuel military coups, unrest and sometimes 
armed conflict, which have increasingly involved children.62 
 (ii) Children in Conflict with the Law: 
 Articles 37 (a), (b), (c) and (d),  39 and 40 address the rights and legal 
safeguarding of children in the administration of juvenile justice, as well as measures 
to be taken to ensure both their physical and psychological recovery while 
contributing to their social reintegration.  
 Two Articles of the CRC relate to the situation of children in conflict with the 
law: Article 37 on Torture and Deprivation of Liberty and Article 40 on the 
Administration of Juvenile Justice.  More specifically, Article 37 states that no child 
                                                 
62 Id. 
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shall be subjected to torture, cruel treatment or punishment, unlawful arrest or 
deprivation of liberty. Both capital punishment and life imprisonment without the 
possibility of release are prohibited for offences committed by persons below 18 
years. Any child deprived of liberty shall be separated from adults unless it is 
considered in the child's best interests not to do so. A child who is detained shall have 
legal and other assistance as well as contact with the family. Article 40 states that a 
child in conflict with the law has the right to treatment which promotes the child's 
sense of dignity and worth, takes the child's age into account and aims at his or her 
reintegration into society. The child is entitled to basic guarantees as well as legal or 
other assistance for his or her defence. Judicial proceedings and institutional 
placements shall be avoided wherever possible.  
 The Committee on the Rights of the Child held a General Day of Discussion at 
its ninth session in May 1995 on the Administration of Juvenile Justice. It 
recommended that States adopt “a child-oriented system that recognizes the child as a 
subject of fundamental rights and freedoms and stresses the need for all actions 
concerning children to be guided by the best interests of the child as a primary 
consideration”.63  
 Despite the recent focus of child rights organizations on the importance of 
children's own views about decisions that affect them, children who are in conflict 
with the law are rarely listened to. The following is an extract from the 
Implementation Handbook on the Convention on the Rights of the Child which looks 
at Article 12 of the Convention (the right to be heard) in relation to children in 
conflict with the law: The Committee has interpreted Article 12 of the Convention as 
                                                 
63 Report on the tenth session, October/November 1995,CRC/C/46,para.220.  
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requiring the provision of complaints procedures for children and has highlighted the 
particular need for complaints procedures for children whose liberty is restricted. 
 The report on the Committee’s General Discussion on "Administration of 
Juvenile Justice" notes that children involved with the juvenile justice system "were ... 
often denied the right to lodge complaints when they were victims of violation of their 
fundamental rights, including in cases of ill-treatment and sexual abuse..."64  
As noted above, the Committee adopted detailed recommendations concerning 
children’s access to complaints procedures following its General Discussion on 
"Violence against Children".65  
 Rule 24 of the United Nations Rules for the Protection of Juveniles Deprived 
of their Liberty requires that "On admission, all juveniles shall be given a copy of the 
rules governing the detention facility and a written description of their rights and 
obligations in a language they can understand, together with the address of the 
authorities competent to receive complaints, as well as the address of public or private 
agencies and organizations which provide legal assistance.66 For those juveniles who 
are illiterate or who cannot understand the language in the written form, the 
information should be conveyed in a manner enabling full comprehension." 
Rule 25 says: "All juveniles should be helped to understand the regulations governing 
the internal organization of the facility, the goals and methodology of the care 
provided, the disciplinary requirements and procedures, other authorized methods of 
seeking information and of making complaints, and all such other matters as are 
necessary to enable them to understand fully their rights and obligations during 
detention." In addition, rules 75 to 78 require that juveniles have the opportunity to 
                                                 
64 Id.  
65 Report on the twenty-fifth session, September/ October 2000, CRC/C/100, p. 134. 
 
66 See also Rule 7 of the Standard Minimum Rules for the Administration of Juvenile Justice (The 
Beijing Rules). 
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make requests or complaints to the direction of the detention facility and his or her 
authorized representative, to the central administration, the judicial authority or other 
proper authorities through approved channels. "Efforts should be made to establish an 
independent office (ombudsman) to receive and investigate complaints made by 
juveniles deprived of their liberty and to assist in the achievement of equitable 
settlements".67 "Every juvenile should have the right to request assistance from family 
members, legal counsellors, humanitarian groups or others where possible, in order to 
make a complaint. Illiterate juveniles should be provided with assistance should they 
need to use the services of public or private agencies and organizations which provide 
legal counsel or which are competent to receive complaints".68  
(iii) Children in Situations of Exploitation, Including Physical, Psychological    
       and Social Reintegration: 
  Articles 32, 33,  34,  35,  36 and  39 address children's right to protection from 
economic exploitation, as well as from any work that is hazardous or that may 
interfere with the child's education or health or is otherwise harmful to the child's 
development, be it physical, mental, spiritual, moral or social. These Articles also 
cover children's right to be protected against illicit drug use and against involvement 
in the illicit production or trafficking of drugs, to protection against all forms of 
sexual exploitation and sexual abuse, or any form of abduction, sale or trafficking, or 
any exploitation that may harm any aspect of their welfare.  
 Article 34 of the CRC says that the State shall protect children from sexual 
exploitation and abuse like prostitution and involvement in pornography. The 
following Article, which is related to Article 35 of the CRC, states that it is the State's 
obligation to take all appropriate measures to prevent the abduction of, the sale of or 
                                                 
67 Rule 77 of the United Nations Rules for the Protection of Juveniles Deprived of their Liberty. 
68 Id. Rule 78. 
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traffic in any purpose or in any form. Children, whether male or female, who for 
money, profit or any other consideration or due to the coercion or influence of any 
adult, syndicate or group, indulge in sexual intercourse or lascivious conduct, are 
deemed to be children exploited in prostitution and other sexual abuse.  
 Articles 34 and 35 of the Convention cover all forms of sexual exploitation 
and abuse and are very clear with regard to the obligations of states. Article 19 deals 
with violence, injury or abuse of children while in the care of parents or guardians. 
Furthermore, the Optional Protocol on the Sale of Children, Child Prostitution and 
Child Pornography was adopted in 2000 and entered into force on 18 January 2002 to 
strengthen the provisions of the Convention in the area of the sexual exploitation of 
children. 
 Article 32 of the CRC says that the child has the right to be protected from 
work that threatens his or her health, education and development. The state shall set 
minimum ages for employment and regulate working conditions. There has often been 
a tendency to focus on the visible forms of work, such as children who work in 
hazardous conditions, but this can obscure the many other ways in which children 
work. Rural working children, for example, are mainly engaged in agricultural 
activities and collecting water, fuel and fodder. In many countries, poor girls work as 
domestic servants for richer families. Almost everywhere, children, especially girls, 
perform unpaid work for their families. That work is done in the home or in family 
enterprises does not necessarily make it easier or more acceptable. 
 The CRC has so far made two very important contributions to the fight against 
the exploitation of children in their work. First of all, it has provided a common 
language for talking about the problem. The term “child labour” is understood very 
differently by different people in different situations and places, which has confused 
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action. For example, some refer to all work by children as “child labour”, while 
others69 reserve the term only for work, which is harmful to children. The “fight 
against child labour” looks very different according to what definition is being used. 
The first paragraph of Article 32 of the CRC helpfully designates types of work that 
children should be protected from, and more and more organizations and individual 
experts are using this definition to describe what they are against, and this makes it 
easier to agree and work together. Even the ILO and trade unions, which in the past 
have not always looked kindly on the CRC formulation of the problem, pay increasing 
attention to it. The second CRC contribution is its emphasis on the best interests of the 
child, as stipulated in Article 3, and reinforced by the Article 12 right of children to be 
heard in actions on their own behalf. 70 
 The effect has been to put children back at the very centre of child labour 
advocacy and interventions, and this is a huge improvement over only a few years 
ago. This trend has been reinforced by increased experimentation with Article 12. 
Many national and international NGOs have shown remarkable innovation in looking 
for practical ways to implement this often-difficult provision of the CRC. In many 
conferences most of the delegates from NGOs, government and international 
organizations accepted the need to protect children's best interests and to facilitate 
children's participation, the only big question was how. The tenor of this discussion 
was very different from what it would have been just a few years ago. Some 
resistance to including children in national and international policy-making remains, 
but the precedent has been clearly established and will certainly be pressed on 
government by NGOs, children's own organizations, and in some places even by 
international organizations such as UNICEF and the ILO.  
                                                 
69 NGOs and Individual experts.  
70 William E. Myers, Impact of the CRC on Child Labour-Child Workers in Asia, 
Newslatter/Vol.15.No.3 September -December 1999. 
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 Some working children are now beginning to feel the effects of the CRC 
through more sensitive policies and programmes. More of the CRC's influence still is 
being felt through enlightened NGO programmes than through changed government 
policies. But advocacy to government for more child-centred policies is increasing, 
and the CRC is clearly the main tool being used for this.  
 The CRC mixes operational matters that quickly become dated with more 
timeless statements of objectives and values. In Article 32, for example, a clear and 
lasting statement of the kinds of work children should be protected against is followed 
by a list of laws that countries should pass in order to achieve that goal. In 1999 there 
was increasing awareness that this legalistic approach drafted in the 1980s was not a 
particularly effective way to protect working children. Other economic, educational, 
and mobilizing activities are now seen to be more crucial. What do states do about 
this? It seems that the CRC needs to be approached with common sense that realizes 
its provisions are not sacred writ but imperfect products of their time. Its spirit and 
intent are far more important than its letter and prescriptions. In regards to Article 32, 
for instance, states should hold fast to the protection objective set forth in paragraph 
one, while doing whatever they know today to be most helpful for transforming its 
vision into living reality. Depending on place and circumstance, that may or may not 
entail passing and enforcing all the laws the rest of the Article calls for. The point is to 
get children as well protected as possible, not to slavishly adhere to a particular 
approach just because it happened to be the intervention model favoured by drafters 
during the 1980s. Good sense, flexibility and imagination in implementation will, 
successfully compensate for the CRC's weaknesses and build upon its many strengths.  
 Article 33 of the CRC states that children have the right to protection from the 
use of narcotic and psychotropic drugs, and from being involved in their production or 
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distribution. Article 36 of the CRC says that the child has the right to protection from 
all forms of exploitation prejudicial to any aspects of the child's welfare not covered 
in Articles 32, 33, 34 and 35. 
(iv) Children who Belong to a Minority or a Group of Indigenous Peoples: 
 Indigenous children are often part of the ‘excluded and invisible’ group as 
described in UNICEF’s State of the World’s Children report in 2006, and are 
discriminated against on the basis of ethnicity. Specific areas of concern around 
indigenous rights include the rights of indigenous children to survival and 
development, to good health, to education that respects their cultural identity, to 
protection from abuse, violence and exploitation, and participation in decision-making 
processes relevant to their lives. At the same time, however, indigenous children 
possess special resources as custodians of a multitude of cultures, languages, beliefs 
and knowledge systems. The CRC aims to protect this through Article 30 on the right 
of minority or indigenous children to learn about and practice their own culture, 
language and religion. The most effective initiatives to promote the rights of 
indigenous children build upon these elements. 
  Articles 30, 17 (d), and 29 (1) (c) (d) of the CRC are the only provisions of an 
international human rights instrument to explicitly recognize indigenous children as 
rights-holders. The Committee on the Rights of the Child strongly recalls the 
obligations of States parties under Articles 2 and 30 of the Convention to promote and 
protect the human rights of all indigenous children.71 The Committee has issued a 
series of bold recommendations during its 34th session, arising from a special one day 
general discussion on the rights of indigenous children. The recommendations cover 
many important issues under themes including non-discrimination, health, education, 
                                                 
71 Committee on the Rights of the Child, 34th Session, 15 September-3 October 2003- Day of General 
Discussion on the Rights of Indigenous Children. 
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right to identity and family life, juvenile justice, and data gathering and statistics. The 
Committee’s recommendations effectively expand the provisions of the CRC to 
specifically address indigenous rights issues.  
 Previously indigenous children's rights under the Convention were hampered 
because their often unique cultural, linguistic, social and territorial conditions and 
needs were not sufficiently considered. For example, in educational provision, 
indigenous children often lack teaching that is sensitive to their languages, cultural 
traditions, values and aspirations, which leave them disadvantaged as adults. The 
CRC now calls on states to facilitate the participation of indigenous communities and 
children, and to ensure the development of more appropriate teaching practices and 
school curricula. In its preamble, the recommendations highlight that indigenous 
children are disproportionately affected by challenges such as institutionalization, 
urbanization, drug and alcohol abuse, trafficking, armed conflict, sexual exploitation 
and child labour.  
 The Committee has usefully elaborated on the provisions under Article 30 of 
the Convention, which specifically refers to the rights of minority and indigenous 
children to enjoy and practice their culture, religion and language. However, this has 
been expanded so that these rights may be ‘closely associated with territory and use of 
resources’, an acknowledgment that indigenous peoples hold as fundamental to their 
rights, but which is often denied as indigenous land rights are violated.  
6. Conclusion  
 In many countries around the world, children make up more than half the 
population. Yet nowhere are they safe. Life-threatening abuses are perpetrated against 
children on the streets, in schools, in the workplace, in institutions, and in combat 
zones. Nearly every country in the world is now party to the Convention on the Rights 
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of the Child and many have taken significant and concrete steps to end abuses of 
children. But for too many children, the promises of the Convention remain hollow 
and the abuses they endure every day contradict the commitments made by their 
governments. The sixteenth anniversary of the Convention's adoption presented a 
challenge to governments worldwide, to take all necessary steps to ensure that the 
rights of children are not just an abstract concept but a concrete reality for their 
youngest citizens. The recommendations which are periodically presented by the 
Committee on the Rights of the Child outline steps that can make a real difference in 
the lives of children. 
 The role of citizens and non-governmental organizations is no less important. 
Children too often lack a voice in the political sphere and need advocates working on 
their behalf. Concerned individuals can contact representatives of their governments 
to discuss the recommendations of the Committee on the Rights of the Child and press 
for public commitments to stronger actions for children. Citizens and organizations 
can also help raise awareness within civil society of the appalling abuses of children 
and join together in coalitions to take constructive action. Only concerted efforts by 
governments and civil society together can effectively end the abuse and exploitation 
of children. States must keep promises and fulfill the basic rights of children. Clearly, 
the capacity of different states to fulfil these rights will vary considerably. The poorest 
states in the developing world are not able to reach the same standards of provision 
for their children as the world’s most developed countries. The terms of the 
Convention recognize this and call on states to realize these rights progressively, that 
is, states must work towards fulfilling the standards to the ‘maximum extent of their 
available resources’ (Article 4).  
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 More progress was made in realizing and protecting children's rights in the 
decade following adoption of the Convention on the Rights of the Child than in any 
other comparable period in human history and children's rights are now higher on 
public and political agendas than ever before. Gains in democratic governance and 
rising respect for human rights in many countries have contributed to this progress. 
The near-universal ratification of the Convention on the Rights of the Child has 
encouraged the ratification by States of other fundamental human rights instruments 
and more and more States are committing to honouring and implementing human 
rights agendas by establishing National Plans of Action, including specific targets on 
the basis of which progress can be monitored.  
 Major achievements in the area of child rights can already be seen: special 
institutions, structures, agendas and measures in the interest of promoting child rights 
have emerged in all corners of the globe. NGOs and other actors in civil society have 
emerged as innovative and powerful voices for children's rights; wholesale legislative 
reform in favour of child rights often has been the outcome of the mandatory 
comprehensive review of national legislation under the Convention's reporting 
process. Also as a result of this process, States have acquired new impetus to 
achieving child survival and development goals; States have begun to respond to the 
extreme violence and exploitation, abuse and neglect that is a reality for millions of 
children. The principles requiring that children be protected from 'all forms of 
physical and mental violence have sparked new hope for reducing the many forms of 
adult violence against children; because of the Convention's non-discrimination 
principle, States have moved to better realize and protect the rights of forgotten and 
invisible children, children who are refugees, children who have been 
institutionalized, children who work or are otherwise exploited, children living or 
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working on the streets and children who have been bought and sold across borders; 
States  have been obliged to ensure that their definitions of childhood meet the 
standards outlined in the CRC; States have developed distinct systems of youth justice 
that focus on reintegration in society and avoid – wherever possible – criminalizing 
children and depriving them of liberty; Progress has been made in ensuring that 
children's views are being heard, respected and taken into account – within families, 
communities and States – when actions are undertaken, policies shaped and results 
assessed.  
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Chaa ptt ee rr    Thrr ee ee    
Haa rr mff ull    Trr aa dii tt ii oo naa ll    Prr aa cc tt ii cc ee ss    Aff ff ee cc tt ii ngg     
tt hee    Hee aa ll tt h   oo ff    Woo mee n   aa nd   Chii ll drr ee n   
1. II ntt rr oo ducc tt ii oo n   
 This Chapter deals with definition and illustration of harmful traditional 
practices affecting the health of women and children. It will examine three harmful 
practices that have received global scrutiny. However, many other practices, such as 
nutritional taboos and birth practices also have debilitating effects on the health and 
well-being of females. The Chapter also discusses the efforts at international, regional 
and national level to eradicate these practices. 
 Traditional cultural practices reflect values and beliefs held by members of a 
community for periods often spanning generations. Every social grouping in the world 
has specific traditional cultural practices and beliefs, some of which are beneficial to 
all members, while others are harmful to a specific group, such as women. These 
harmful traditional practices include female genital mutilation (FGM), forced feeding 
of women,72 early marriage, the various taboos or practices which prevent women 
from controlling their own fertility; nutritional taboos and traditional birth practices, 
son preference and its implications for the status of the girl child, female infanticide, 
early pregnancy, and dowry price. Despite their harmful nature and their violation of 
international human rights laws, such practices persist because they are not questioned 
and take on an aura of morality in the eyes of those practicing them.73 The most 
popular definition of a tradition or a traditional practice is as follows: "A custom or 
                                                 
72 E.g. in Mauritania, young girls and women are sometimes force-fed in order to make them fat. 
Obesity is considered by many people in the country to be beautiful. Girls as young as four years of age 
are sometimes force –fed huge quantities of high calorie liquids and foods in order to increase weight. 
Women who insist on loosing weight are sometimes threatened to be divorced and are sometimes 
referred to as ugly.  
73 United Nations Centre for Human Rights in Geneva, Fact Sheet No.23 Harmful Traditional Practices 
Affecting the Health of Women and Children. 
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practice taught by one generation to another, often orally".  So we will only debate 
harmful practices that have been part of the culture of an ethnic or religious group for 
several generations, and not practices of recent invention by non-ethnic or religious 
groups.   
 The problem of this issue is that it is extremely delicate legal position, because 
the degree to which governments or UN bodies are able to regulate the personal 
practices of people is not clear, and people are very uncooperative when governments 
try to change their personal lives. The difficulty of this issue lies thus in the 
eradication of these practices, because they are so deeply imbedded within the 
cultures wherein they persist. The gigantic size of this issue is also something of great 
concern, because a lot of ethnic or religious groups have some harmful practices 
affecting the health of women and children. This issue is widespread in lesser 
developed areas, and this further complicates matters, since eliminating these 
problems in lesser economically developed countries is a lot harder, mainly because it 
is not a priority there, and the goal is harder to achieve when a population is mainly 
illiterate and still living in a world dominated by age old practices. Another layer of 
complexity in this issue is that most of the leaders, officials and government 
representatives are conservative men, and usually against any loss of traditions.  
 In every culture, important practices exist which celebrate life-cycle 
transitions, perpetuate community cohesion, or transmit traditional values to 
subsequent generations. These traditions reflect norms of care and behavior based on 
age, life stage, gender, and social class. While many traditions promote social 
cohesion and unity, others erode the physical and psychological health and integrity of 
individuals, particularly girls and women. Factors such as limited access to education, 
information, and services allow those that may be most harmful to persist. Harmful 
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traditions exist in many different forms, but they share origins in the historically 
unequal social and economic relationships between men and women. Female genital 
cutting, early marriage and childbearing, and gender bias have received global 
attention due to their severe, negative impact on the health and well-being of females. 
Efforts to alter or eradicate these practices are often met with suspicion or hostility 
from those communities practicing them, particularly when efforts originate from 
outside the community. For many members of these societies, ending their traditions 
is unimaginable, as such practices constitute an integral part of the socio-cultural 
fabric. 
2. Haa rr mff ull    Trr aa dii tt ii oo naa ll    Prr aa cc tt ii cc ee ss    aa nd   tt hee ii rr    ee ffects on Women and the Girl Child         
 Here we will examine three harmful practices that have received global 
scrutiny. However, many other practices, as mentioned above, also have debilitating 
effects on the health and well-being of females. 
(( ii ))    Prr ee ff ee rr ee ncc ee    ff oo rr    Soo nss       
 In many societies, preference for sons is a powerful tradition. This preference 
manifests itself in neglect, deprivation, and discriminatory treatment of daughters to 
the detriment of their physical and mental health. Male preference adversely affects 
females through inequitable allocation of food, education, and health care, a disparity 
frequently reinforced throughout life. Male preference begins early in life. In regions 
where this practice is firmly entrenched, high rates of poverty and infant mortality 
frequently occur. Parents with scarce economic resources may feel that it is more 
important for male children to survive. Dowries, to be paid when daughters marry, 
may be a further incentive for son preference. As a result, female children and infants 
are often fed after males and receive food of lower nutritional value. The preference 
of parents for male children is generally recognized to exist in most African and Asian 
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countries, but varies in intensity and expression from one country to another. 
Discrimination in education is another manifestation of son preference. Education 
incurs a cost. Parents who are unable to pay for the education of all their children will 
most often prefer to send their sons to school or university. Girls are kept at home to 
look after the house or other younger siblings. It is thought that boys need a better 
education to look after their families when they grow up. In societies where girls are 
married off at a young age, they are withdrawn from even primary school.  
 Those girls who are enrolled in schools face discrimination there when 
teachers pay less attention to them. They also may not have enough time to 
concentrate on their studies because of their responsibilities when they come home. 
Girls are not expected to do well and that message is sent clearly to young girls 
especially in rural areas. The educational and economic implications of son preference 
are grave. Despite substantial increases in the number of women who have attained at 
least seven years of education, there are far fewer females than males enrolled in 
secondary schools in many developing countries. While 91 females per 100 males 
attend secondary school in Peru, only 49 females per 100 males are enrolled in 
Bangladesh and 50 per 100 in Mali.74 This disparity between males' and females' 
access to education leaves women in lifelong positions of economic and social 
disadvantage. In Sudan the numbers of males in secondary school enrolment ratio 
2000-2005 are 34% and females are 32%,75 based on this information, I could say that 
there is a difference between males and females attending school but it is not big 
difference. 
 Son preference not only has discriminatory and violent results for girls but 
also for their mothers. A woman is more likely to be made pregnant many times when 
                                                 
74 Deirdre Wulf, Susheela Singh and Alan Guttmacher Institute. Hopes and Realities: Closing the gap 
between Women’s Aspirations and Their Reproductive Experiences, 21 (1995). 
75 www.unicef.org/infbycountry/sudan-statistics.htm1#26 dated 25 September 2007. 
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she produces a girl child, thus risking her own health as well as that of her unborn 
child. She will also be forced to keep on producing until a male child is born. The 
demand for additional children is influenced by the presence of sons within a family, 
having at least one son in the family influences the demand for additional children. 
Urban and rural comparisons indicate a higher preference for sons in urban areas. The 
birth of a son is eagerly awaited in order to preserve the family name. There are 
instances where the husband will marry a second wife to ensure the birth of a son. In 
rural Bangladesh malnutrition is nearly three times as common among girls as among 
boys. Further, boys are more than twice as likely as girls to receive medical care for 
diarrhea. In India, every sixth infant death is specifically due to practices arising from 
son preferences.76  
(ii) Eaa rr ll yy    Maa rr rr ii aa gg ee       
 In many cultures, the tradition of marrying daughters at a young age is 
common. Female children, already malnourished and undervalued, are often married 
to much older men. In such marriages, females have little power and sense of self-
determination. Those who marry early cannot stay in school and often have little 
motivation or ability to plan their families. Some cultures believe early marriage 
guarantees a long period of fertility; very young brides may need a smaller dowry. 
Females' age at marriage is slowly rising in most of Africa; but in East Africa and 
Nigeria, it is dropping as young virgins, considered less likely to be infected with 
HIV/AIDS, are sought as brides. Early marriage is most prevalent in Sub-Saharan 
Africa and in South Asia. In Bangladesh, 47 percent of women, ages 20 to 24, are 
married by age 15. In Guatemala, India, and Niger, the rates are 12, 18, and 50 
                                                 
76 Heise LL, Pitanguy J. Germain A. Violence against Women: the Hidden Health Burden. 255 (1994). 
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percent, respectively.77 In Sudan according to the Personal Status of Muslims Act of 
1991 the age of married is ten, but in practice it is different. It is higher than ten even 
in rural areas.    
 Early marriage and childbearing are closely linked to low educational 
attainment. In Cameroon, 27 percent of married women, under age 20, finished seven 
years of school, compared to 77 percent of unmarried women. In Guatemala, teenage 
mothers are five times less likely to finish secondary education than women whose 
first birth occurs later.78 Early marriage usually results in early childbearing, with 
severe consequences for the health of young mothers and their babies. Infants born to 
teenage mothers are up to 80 percent more likely to die within their first year than are 
infants born to mothers ages 20 to 29.79 Maternal mortality rates are twice as high for 
women ages 15 to 19 as for women ages 20 to 29.80  
(iii) Fee maa ll ee    Gee nii tt aa ll    Cutt tt ii ngg       
 Female genital cutting, also called female genital mutilation (FGM), is 
practiced in 28 African countries as well as in some Arab and Asian countries, and in 
immigrant communities in Europe, Australia, and the United States. Genital cutting is 
the excision of part or all of the female external genitalia for non-medical reasons. 
Cutting ranges from removal of the clitoral hood to its most extreme form, 
infibulation, involving removal of the clitoris as well as some or all of the labia 
minora. The labia majora are then sealed, leaving only a small opening to allow the 
flow of urine and menstrual blood. Infibulation is practiced predominantly in Somalia, 
                                                 
77 Singh S. Samara R. Early Marriage among Women in Developing countries, 150 (1996).  
78 Wulf D, Singh S., Sexual Activity, Union and childbearing among Adolescent women in the 
Americas, 140 (1991). 
79 McDevitt TM, Adlakha A, Fowler TB et al. Trends in Adolescent fertility and Contraceptive Use in 
the Developing World, 95 (1996).   
80 Shane B. Family Planning Saves Lives, 15 (1997). 
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the Sudan, and Djibouti as well as in some parts of Ethiopia and Egypt.81 In some 
societies, genital cutting marks an important rite of passage into womanhood; in 
others, it is believed to be esthetically pleasing and to guarantee virginity, curb female 
sexual desires, maintain hygiene, prevent promiscuity, and increase fertility. Men may 
refuse to marry a woman who has not undergone the procedure. Although 
communities commonly believe that genital cutting is religiously prescribed, no basis 
for it exists in either the Koran or the Bible.82 
 In some countries, genital cutting is a rite of passage, taking place around the 
age of 14 and accompanied by elaborate celebrations. In other countries, genital 
cutting is traditionally performed at a younger age. In Eritrea, the median age for 
undergoing genital cutting is 1.8 months, compared to 6.3 years in Mali and 10.8 
years in the Central African Republic.83 Ethiopians perform genital cutting within a 
few days of birth, and Sudanese girls experience it by age 12.84 Ninety-eight percent 
of Somali females undergo genital cutting as compared to 10 percent of Tanzanian 
females.85 While the reasons for practicing FGM vary, its negative outcomes are clear 
and well-documented. Ordinarily performed without anesthesia and using unhygienic 
methods and instruments, its consequences include sickness or death due to infection, 
hemorrhage, tetanus, or blood poisoning. In Sudan, 10 to 30 percent of girls die from 
infibulation.86 The agony of the procedure itself may cause long-lasting psychological 
damage. Genital cutting usually makes sexual intercourse very painful and difficult 
for women. Pregnant women who have undergone genital cutting frequently 
experience prolonged labor and complications in delivery. 
                                                 
81 Laurn Hersh, Giving up harmful Practices, Not Culture, 3 (1998).  
82 Id. 
83 Carr D. Female Genital Cutting: Findings from the Demographic and Health Surveys Program, 5 
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  Marriage and childbearing are important to most women and rejecting genital 
cutting carries with it a potential loss of status and acceptance within the community. 
As a result, women, important teachers of cultural traditions, are often the procedure's 
strongest proponents. Those who perform genital cutting also advocate strongly for its 
continuation because it provides most of their income. It is estimated that at least 2 
million girls are at risk of FGM each year. FGM is practiced in at least 26 of 43 
African countries. Prevalence varies from 98 percent in Somalia and 97 percent in 
Egypt to 5 percent in Uganda. The practice also is found among some ethnic groups in 
Oman, the United Arab Emirates, and Yemen, as well as parts of India, Indonesia, and 
Malaysia. FGM has become a health and human rights issue in Australia, Canada, 
England, France, and the United States, due to the continuation of the practice by 
immigrants from countries where FGM is common.87  
 FGM comprises all procedures involving partial or total removal of the 
external female genitalia or other injury to the female genital organs for cultural or 
non-therapeutic reasons. In 1995 the WHO developed the following four broad 
categories for FGM operations: firstly removal of the clitoral hood with or without 
removal of part or all of the clitoris; secondly removal of the clitoris together with part 
or all of the labia minora. Thirdly removal of part or all of the external genitalia 
(clitoris, labia minora, and labia majora) and stitching and/or narrowing of the vaginal 
opening leaving a small hole for urine and menstrual flow. Also known as pharaonic 
circumcision and finally (unclassified): All other operations on the female genitalia, 
including pricking, piercing, stretching, or incision of the clitoris and/or labia; 
cauterization by burning the clitoris and surrounding tissues; incisions to the vaginal 
                                                 
87 PATH website’s facts about FGM www.path.org/resources/fgm_the_facts.htm, , dated December 
2006. 
 95
wall; scraping (angurya cuts) or cutting (gishiri cuts) of the vagina and surrounding 
tissues; and introduction of corrosive substances or herbs into the vagina.  
 These procedures are not reversible, and their effects last a lifetime. Categories 
one and two account for up to 85 percent of FGM operations. Category three is 
common throughout Djibouti, Somalia, and Sudan, as well as in parts of Egypt, 
Ethiopia, and Kenya. While health complications occur most frequently with category 
three operations, they occur with all types and can lead to death. Here we will say 
more about FGM since it is the serious practice which affects health of women and 
children: 
(a) The Procedures Followed 
 The type of mutilation practiced, the age at which it is carried out, and the way 
in which it is done varies according to a variety of factors, including the woman or 
girl's ethnic group, what country they are living in, whether in a rural or urban area 
and their socio-economic provenance. The procedure is carried out at a variety of 
ages, ranging from shortly after birth to some time during the first pregnancy, but 
most commonly it occurs between the ages of four and eight. According to the WHO, 
the average age is falling. This indicates that the practice is decreasingly associated 
with initiation into adulthood, and this is believed to be particularly the case in urban 
areas. Some girls undergo genital mutilation alone, but mutilation is more often 
undergone as a group of, for example, sisters, other close female relatives or 
neighbours. Where FGM is carried out as part of an initiation ceremony, as is the case 
in societies in eastern, central and western Africa, it is more likely to be carried out on 
all the girls in the community who belong to a particular age group.  
 The procedure may be carried out in the girl's home, or the home of a relative 
or neighbour, in a health centre, or, especially if associated with initiation, at a 
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specially designated site, such as a particular tree or river. The person performing the 
mutilation may be an older woman, a traditional midwife or healer, a barber, or a 
qualified midwife or doctor. Girls undergoing the procedure have varying degrees of 
knowledge about what will happen to them. Sometimes the event is associated with 
festivities and gifts. Girls are exhorted to be brave. Where the mutilation is part of an 
initiation rite, the festivities may be major events for the community. Usually only 
women are allowed to be present. Sometimes a trained midwife will be available to 
give a local anaesthetic. In some cultures, girls will be told to sit beforehand in cold 
water, to numb the area and reduce the likelihood of bleeding. More commonly, 
however, no steps are taken to reduce the pain. The girl is immobilized, held, usually 
by older women, with her legs open.  
 Mutilation may be carried out using broken glass, a tin lid, scissors, a razor 
blade or some other cutting instrument. When infibulation takes place, thorns or 
stitches may be used to hold the two sides of the labia majora together, and the legs 
may be bound together for up to 40 days. Antiseptic powder may be applied, or, more 
usually, pastes - containing herbs, milk, eggs, ashes or dung - which are believed to 
facilitate healing. The girl may be taken to a specially designated place to recover 
where, if the mutilation has been carried out as part of an initiation ceremony, 
traditional teaching is imparted. For the very rich, the mutilation procedure may be 
performed by a qualified doctor in hospital under local or general anaesthetic.  
(b) Geographical Distribution of Female Genital Mutilation 
 An estimated 135 million of the world's girls and women have undergone 
FGM, and two million girls a year are at risk of mutilation - approximately 6,000 per 
day. It is practiced extensively in Africa and is common in some countries in the 
Middle East. It also occurs, mainly among immigrant communities, in parts of Asia 
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and the Pacific, North and Latin America and Europe.88 FGM is reportedly practiced 
in more than 28 African countries.89 There are no figures to indicate how common 
FGM is in Asia. It has been reported among Muslim populations in Indonesia, Sri 
Lanka and Malaysia, although very little is known about the practice in these 
countries. In India, a small Muslim sect, the Daudi Bohra, practices clitoridectomy. In 
the Middle East, FGM is practiced in Egypt, Oman, Yemen and the United Arab 
Emirates. There have been reports of FGM among certain indigenous groups in 
central and South America, but little information is available.90  
 In industrialized countries, FGM occurs predominantly among immigrants 
from countries where mutilation is practiced. It has been reported in Australia, 
Canada, Denmark, France, Italy, the Netherlands, Sweden, the UK and USA. Girls or 
girl infants living in industrialized countries are sometimes operated on illegally by 
doctors from their own community who are resident there. More frequently, 
traditional practitioners are brought into the country or girls are sent abroad to be 
mutilated. No figures are available on how common the practice is among the 
populations of industrialized countries.91  
(c) The Physical and Psychological Effects of Female Genital Mutilation 
 FGM has physical effects. It can lead to death. At the time the mutilation is 
carried out, pain, shock, haemorrhage and damage to the organs surrounding the 
clitoris and labia can occur. Afterwards urine may be retained and serious infection 
develops. Use of the same instrument on several girls without sterilization can cause 
the spread of HIV. More commonly, the chronic infections, intermittent bleeding, 
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abscesses and small benign tumours of the nerve which can result from clitoridectomy 
and excision cause discomfort and extreme pain. Infibulation can have even more 
serious long-term effects: chronic urinary tract infections, stones in the bladder and 
urethra, kidney damage, reproductive tract infections resulting from obstructed 
menstrual flow, pelvic infections, infertility, excessive scar tissue, keloids (raised, 
irregularly shaped, progressively enlarging scars) and dermoid cysts.  
 First sexual intercourse can only take place after gradual and painful dilation 
of the opening left after mutilation. In some cases, cutting is necessary before 
intercourse can take place. In one study carried out in Sudan, 15% of women 
interviewed reported that cutting was necessary before penetration could be 
achieved.92 Some new wives are seriously damaged by unskillful cutting carried out 
by their husbands. It can be extremely painful, and even dangerous, if the woman has 
to be cut open; for some women, intercourse remains painful. Even where this is not 
the case, the importance of the clitoris in experiencing sexual pleasure and orgasm 
suggests that mutilation involving partial or complete clitoridectomy would adversely 
affect sexual fulfilment. Clinical considerations and the majority of studies on 
women's enjoyment of sex suggest that FGM does impair a women's enjoyment. 
 However, one study found that 90% of the infibulated women interviewed 
reported experiencing orgasm.93 The mechanisms involved in sexual enjoyment and 
orgasm are still not fully understood, but it is thought that compensatory processes, 
some of them psychological, may mitigate some of the effects of removal of the 
clitoris and other sensitive parts of the genitals.  
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            A possible additional problem resulting from all types of FGM is that lasting 
damage to the genital area can increase the risk of HIV transmission during 
intercourse. During childbirth, existing scar tissue on excised women may tear. 
Infibulated women, whose genitals have been tightly closed, have to be cut to allow 
the baby to emerge. If no attendant is present to do this, perineal tears or obstructed 
labour can occur. After giving birth, women are often reinfibulated to make them 
"tight" for their husbands. The constant cutting and restitching of women’s genitals 
with each birth can result in tough scar tissue in the genital area.  
 The secrecy surrounding FGM, and the protection of those who carry it out, 
make collecting data about complications resulting from mutilation difficult. When 
problems do occur these are rarely attributed to the person who performed the 
mutilation. They are more likely to be blamed on the girl's alleged "promiscuity" or 
the fact that sacrifices or rituals were not carried out properly by the parents. Most 
information is collected retrospectively, often a long time after the event. This means 
that one has to rely on the accuracy of the woman's memory, her own assessment of 
the severity of any resulting complications, and her perception of whether any health 
problems were associated with mutilation.  
 Some data on the short and long-term medical effects of FGM, including those 
associated with pregnancy, have been collected in hospital or clinic-based studies, and 
this has been useful in acquiring knowledge of the range of health problems that can 
result. However, the incidence of these problems, and of deaths as a result of 
mutilation, cannot be reliably estimated. Supporters of the practice claim that major 
complications and problems are rare, while opponents of the practice claim that they 
are frequent.  
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 Finally, FGM has psychological effects although they are more difficult to 
investigate scientifically than the physical ones. A small number of clinical cases of 
psychological illness related to FGM have been reported.94 Despite the lack of 
scientific evidence, personal accounts of mutilation reveal feelings of anxiety, terror, 
humiliation and betrayal, all of which would be likely to have long-term negative 
effects. Some experts suggest that the shock and trauma of the operation may 
contribute to the behaviour described as "calmer" and "docile", considered positive in 
societies that practice FGM. Festivities, presents and special attention at the time of 
mutilation may mitigate some of the trauma experienced, but the most important 
psychological effect on a woman who has survived is the feeling that she is acceptable 
to her society, having upheld the traditions of her culture and made herself eligible for 
marriage, often the only role available to her. It is possible that a woman who did not 
undergo genital mutilation could suffer psychological problems as a result of rejection 
by the society. Where the FGM-practicing community is in a minority, women are 
thought to be particularly vulnerable to psychological problems, caught as they are 
between the social norms of their own community and those of the majority culture. 
(d) Why FGM is Practiced 
 Custom and tradition are by far the most frequently cited reasons for FGM. 
Along with other physical or behavioural characteristics, FGM defines who is in the 
group. This is most obvious where mutilation is carried out as part of the initiation 
into adulthood. Jomo Kenyatta, the late President of Kenya, argued that FGM was 
inherent in the initiation which is in itself an essential part of being Kikuyu, to such an 
extent that "abolition... will destroy the tribal system".95 A study in Sierra Leone 
reported a similar feeling about the social and political cohesion promoted by the 
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Bundo and Sande secret societies, who carry out initiation mutilations and teaching.  
Many people in FGM-practicing societies, especially traditional rural communities, 
regard FGM as so normal that they cannot imagine a woman who has not undergone 
mutilation. Others are quoted as saying that only outsiders or foreigners are not 
genitally mutilated. A girl cannot be considered an adult in a FGM-practicing society 
unless she has undergone FGM. 
 Another justification for FGM is gender identity. FGM is often deemed 
necessary in order for a girl to be considered a complete woman, and the practice 
marks the divergence of the sexes in terms of their future roles in life and marriage. 
The removal of the clitoris and labia ' viewed by some as the "male parts" of a 
woman's body ' is thought to enhance the girl's femininity, often synonymous with 
docility and obedience. It is possible that the trauma of mutilation may have this effect 
on a girl's personality. If mutilation is part of an initiation rite, then it is accompanied 
by explicit teaching about the woman's role in her society 
 A third reason relates to beliefs about hygiene, aesthetics and health. 
Cleanliness and hygiene feature consistently as justifications for FGM. Popular terms 
for mutilation are synonymous with purification (tahara in Egypt, tahur in Sudan), or 
cleansing (sili-ji among the Bambarra, an ethnic group in Mali). In some FGM-
practicing societies, unmutilated women are regarded as unclean and are not allowed 
to handle food and water. Connected with this is the perception in FGM-practicing 
communities that women's unmutilated genitals are ugly and bulky. In some cultures, 
there is a belief that a woman's genitals can grow and become unwieldy, hanging 
down between her legs, unless the clitoris is excised. Some groups believe that a 
woman's clitoris is dangerous and that if it touches a man's penis he will die. Others 
believe that if the baby's head touches the clitoris during childbirth, the baby will die.  
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 Ideas about the health benefits of FGM are not unique to Africa. In 19th 
Century England, there were debates as to whether clitoridectomy could cure women 
of "illnesses" such as hysteria and "excessive" masturbation. Clitoridectomy 
continued to be practiced for these reasons until well into this century in the USA. 
 However, health benefits are not the most frequently cited reason for 
mutilation in societies where it is still practiced; where they are, it is more likely to be 
because mutilation is part of an initiation where women are taught to be strong and 
uncomplaining about illness. Some societies where FGM is practiced believe that it 
enhances fertility, the more extreme believing that an unmutilated woman cannot 
conceive. In some cultures it is believed that clitoridectomy makes childbirth safer.  
 The fourth justification is derived from religion. FGM predates Islam and is 
not practiced by the majority of Muslims, but has acquired a religious dimension. 
Where it is practiced by Muslims, religion is frequently cited as a reason. Many of 
those who oppose mutilation deny that there is any link between the practice and 
religion, but Islamic leaders are not unanimous on the subject. The Qur'an does not 
contain any call for FGM, but a few hadith (sayings attributed to the Prophet 
Muhammad) refer to it. In one case, in answer to a question put to him by 'Um 
'Attiyah (a practitioner of FGM), the Prophet is quoted as saying "reduce but do not 
destroy". Mutilation has persisted among some converts to Christianity. Christian 
missionaries have tried to discourage the practice, but found it to be too deeply rooted. 
In some cases, in order to keep converts, they have ignored and even condoned the 
practice.  
 At a conference on the FGM in the Egyptian capital, Cairo, Muslim scholars 
from around the world have called for the practice to be banned and governments 
should enforce existing laws against the practice. The Muslim scholars agreed that 
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FGM was an aggression against women and should be stopped. The scholars stressed 
that Islam forbid people from inflicting harm on others, explaining that those who 
multilate their daughters were doing exactly that.  Muslim scholars explained there 
was no religious reason for the practice, but hinted doctors should make any final 
decision. Muhammad Sayyid Tantawi, the head of the al-Azhar mosque, Sunni Islam's 
top authority, told the conference: "From a religious point of view, I don't find 
anything that says that 'circumcision' is a must [for women]." "In Islam, 'circumcision' 
is for men only," the Associated Press news agency quoted him as saying. Ali Gomaa, 
Egypt's top official Islamic scholar, or grand mufti, told the gathering no examples of 
the practice could be found in the Prophet Muhammad's life. Another leading cleric, 
Sheikh Yusuf al-Qaradawi, said that Islam did not require the practice but some 
clerics felt it was allowed.96 
 FGM was practiced by the minority Ethiopian Jewish community (Beta 
Israel), formerly known as Falasha, a derogatory term, most of whom now live in 
Israel, but it is not known if the practice has persisted following their emigration to 
Israel. The remainder of the FGM-practicing community follows traditional Animist 
religions.   
(e) Female Genital Mutilation: Is it a Human Rights Issue? 
 Several factors prevented FGM from being seen as a human rights issue for 
many years. FGM is encouraged by parents and family members, who believe it will 
have beneficial consequences for the child in later life. Violence against women and 
girls in the home or in the community was seen as a "private" issue; the fact that 
perpetrators were private actors rather than state officials precluded FGM from being 
seen as a legitimate human rights concern. An additional barrier was the fact that 
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FGM is rooted in cultural tradition. Outside intervention in the name of universal 
human rights risked being perceived as cultural imperialism. Today, however, the 
human rights implications of FGM are clearly and unequivocally recognized at an 
international level. The 1993 UN World Conference on Human Rights in Vienna was 
a milestone in this respect. Paragraph 38 in part 2 of the Vienna Declaration and 
Programme of Action sounded a historic call for the elimination of all forms of 
violence against women to be seen as a human rights obligation: "In particular, the 
World Conference stresses the importance of working towards the elimination of 
violence against women in public and private life... and the eradication of any 
conflicts which may arise between the rights of women and the harmful effects of 
certain traditional or customary practices".97 
 The Universal Declaration of Human Rights (UDHR) and a host of 
international standards that flow from it, underscore the obligation of states to respect 
and ensure respect for basic human rights, such as the right to physical and mental 
security, freedom from discrimination on the basis of gender, and the right to health. 
Governmental failure to take appropriate action to ensure the eradication of FGM 
violates these obligations. Many non-government actors have also adopted a human 
rights framework for their approach to eradication.  
(f) The Implications of framing FGM as a Human Rights Issue 
 A human rights perspective sets FGM in a broader continuum of violence 
against women which occurs in all societies in different forms. FGM is just one 
manifestation of gender-based human rights violations which aim to control women’s 
sexuality and autonomy, and which are common to all cultures. Though striking 
because of its severity and scale, FGM cannot be viewed in isolation. Recognizing 
                                                 
97 United Nations, Report of the World Conference on Human Rights, Report of the Secretary General, 
Section 11: Adoption of the Vienna Declaration and Report of the Conference, Para. 38, General 
Assembly Document A. CONF.157.24 (Part 2), 13 October 1993.    
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that FGM is one of many forms of social injustice which women suffer worldwide is 
key to overcoming the perception that international interventions on FGM are neo-
imperialist attacks on particular cultures. A human rights perspective also sets FGM in 
the context of women’s social and economic powerlessness. Recognizing that civil, 
political, social, economic and cultural rights are indivisible and interdependent is a 
crucial starting point for addressing the whole range of underlying factors behind the 
perpetuation of FGM. A human rights perspective affirms that the rights of women 
and girls to physical and mental integrity, to freedom from discrimination and to the 
highest standard of health are universal. Cultural claims cannot be invoked to justify 
their violation. A human rights perspective requires governments, local authorities 
and others in positions of power and influence to honour their obligations established 
under international law to prevent, investigate and punish violence against women. A 
human rights perspective also obliges the international community to assume its share 
of responsibility for the protection of the human rights of women and girls. The fact 
that FGM is a cultural tradition should not deter the international community from 
asserting that it violates universally recognized rights. To quote the 1996 Joint 
statement by WHO, UNICEF and UNFPA: 
 "It is unacceptable that the international community remains passive in the name of a 
distorted vision of multiculturalism. Human behaviours and cultural values, however 
senseless or destructive they may appear from the personal and cultural standpoint of 
others, have meaning and fulfil a function for those who practice them. However, 
culture is not static but it is in constant flux, adapting and reforming. People will 
change their behaviour when they understand the hazards and indignity of harmful 
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practices and when they realize that it is possible to give up harmful practices without 
giving up meaningful aspects of their culture".98  
(g) Female Genital Mutilation and International Human Rights Standards  
 The UDHR, the cornerstone of the human rights system, asserts that all human 
beings are born free and equal in dignity and rights. It protects the right to security of 
person and the right not to be subjected to cruel inhuman or degrading treatment, 
rights which are of direct relevance to the practice of FGM. The traditional 
interpretation of these rights has generally failed to encompass forms of violence 
against women such as domestic violence or FGM. This arises from a common 
misconception that states are not responsible for human rights abuses committed 
within the home or the community. More recent instruments give greater specificity to 
the range of rights enshrined in the UDHR. They also affirm that FGM, along with 
other forms of violence against women and other harmful traditional practices, is an 
assault on the dignity, equality and integrity of women and an affront to human rights. 
I will refer to three aspects of these international standards. 
 The first is FGM and discrimination against women. FGM is rooted in 
discrimination against women. It is an instrument for socializing girls into prescribed 
roles within the family and community. It is therefore intimately linked to the unequal 
position of women in the political, social, and economic structures of societies where 
it is practiced. The UN Convention on the Elimination of All Forms of Discrimination 
against Women (CEDAW), which came into force in 1981, sets out in detail the 
measures that have to be taken to eliminate discrimination. Article 5 of the 
Convention requires states to work towards "the elimination of prejudices and 
customary and all other practices which are based on the idea of the inferiority or the 
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superiority of either of the sexes". Gender-based violence is recognized as a form of 
discrimination which seriously inhibits a woman’s ability to enjoy the full range of 
rights and freedoms on a basis of equality with men.  
 The Committee on the Elimination of Discrimination against Women, the 
monitoring body of the Convention, has issued several general recommendations 
relating to FGM. General Recommendation 14 (1990) calls on states parties to take 
appropriate and effective measures with a view to eradicating the practice, including 
introducing appropriate health care and education strategies and including information 
about measures taken to eliminate FGM in their reports to the Committee. General 
Recommendation 19 draws a connection between traditional attitudes which 
subordinate women, and violent practices such as FGM, domestic violence, dowry 
deaths and acid attacks, stating that: "Such prejudices and practices may justify 
gender-based violence as a form of protection or control of women". The 
Recommendation also recognizes that violence against women not only deprives them 
of their civil and political rights (such as the right to physical integrity); it denies them 
their social and economic rights: "While this comment addresses mainly actual or 
threatened violence, the underlying (structural) consequences of these forms of 
gender-based violence help to maintain women in their subordinate roles, contribute 
to their low level of participation and to their lower level of education, skills and work 
opportunities."  
 The provisions of the Convention are strengthened and complemented by the 
UN Declaration on the Elimination of Violence against Women, adopted by the 
General Assembly in 1993. It addresses gender-based violence "both in public or 
private life", and includes within its scope FGM and other traditional practices 
harmful to women. Article 4 provides that states should not invoke any custom, 
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tradition or religious consideration to avoid their obligation to eliminate violence 
against women. The Declaration sets out an internationally recognized framework for 
action by governments. It details the measures states should adopt to prevent, punish 
and eradicate such violence. These duties include due diligence in investigating and 
imposing penalties for violence and establishing effective protective measures.  
The UN Beijing Declaration and Platform for Action, resulting from the Fourth World 
Conference on Women in 1995, contains a clear condemnation of FGM as a form of 
violence against women and reaffirms the responsibility of states to take action to 
curb such violence.  
 Again, FGM may be explored in terms of the rights of the child.  
The UN Convention on the Rights of the Child (CRC) was the first binding 
instrument explicitly addressing harmful traditional practices as a human rights 
violation. It obliges governments to "take all appropriate legislative, administrative, 
social and educational measures to protect the child from all forms of physical or 
mental violence, injury or abuse, neglect or negligent treatment, maltreatment or 
exploitation, including sexual abuse, while in the care of parents, legal guardians or 
any other person who has the care of the child" Article 19(1). Article 24 (3) of the 
Convention specifically requires governments to "take all effective and appropriate 
measures with a view to abolishing traditional practices prejudicial to the health of 
children." Also as stated in Article 3 (1) of the CRC, all actions concerning children 
should be undertaken in the best interests of the child. The Convention further asserts 
that children should have the opportunity to develop physically in a healthy way, 
receive adequate medical attention and be protected from all forms of violence, injury 
or abuse. While 'the best interests of the child' may be subject to cultural 
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interpretation, FGM is an irreparable, irreversible abuse and therefore violates girls' 
right to protection.  
 At a regional level, the African Charter on the Rights and Welfare of the 
Child, adopted by the Organization of African Unity in 1990, contains many similar 
provisions to those in the CRC. However a number of unique provisions relate to 
FGM, including the provision that "any custom, tradition, cultural or religious practice 
that is inconsistent with the rights, duties and obligations contained in the present 
Charter shall... be null and void".99 The Charter requires governments to take all 
appropriate measures to eliminate social and cultural practices "harmful to the 
welfare, normal growth and development of the child, in particular those prejudicial to 
the health or life of the child and those customs and practices discriminatory to the 
child on grounds of sex or other status".100  
 The UN Declaration on the Elimination of All Forms of Intolerance and of 
Discrimination Based on Religion or Belief protects the rights of the child against 
abuse carried out in the name of a particular belief or cultural tradition, stating that: 
"Practices of a religion or belief in which a child is brought up must not be injurious 
to his physical or mental health or to his full development..." . 101 A specific focus on 
FGM is found in Girls, and in the Protocol on the Rights of Women in Africa (Maputo 
Protocol, adopted by the African Union in 2003.  
 Finally FGM may be seen against the background of the right to health. The 
severe consequences of FGM for the psychological and physical health of women and 
girls bring it within the scope of the human rights instruments mentioned above. The 
right to enjoy the highest attainable standard of physical and mental health is 
enshrined in the International Covenant on Economic, Social and Cultural Rights. 
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100 Art. 21. 
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This Covenant refers to specific steps governments are obliged to take to achieve full 
realization of this right, including measures for reducing the infant mortality and still-
birth rates and for the healthy development of the child. Misconceptions about FGM 
(such as the belief that the clitoris can damage a baby during childbirth) are 
perpetuated in many areas because of women’s lack of access to information about 
their sexual and reproductive health. The 1994 UN International Conference for 
Population and Development in Cairo emphasized the interconnections between 
reproductive health and human rights. Its Programme of Action urges governments to 
put a stop to the practice of FGM and put in place programmes for education and 
rehabilitation. The WHO has a long history of addressing FGM from the perspective 
of the right of women and girl-children to the highest attainable standard of health.102  
 FGM is a graphic illustration of the indivisibility and interdependence of all 
human rights. This violation of the right to physical and mental integrity of women 
and girls cannot be addressed in isolation from the context of systematic deprivation 
of women’s civil, political, social and economic rights. Governments have clear 
obligations under international law to take appropriate and effective measures to 
eradicate and prevent FGM. To do so, they must address the human rights 
implications of the practice in a holistic manner, recognizing that violence against 
women is indivisible from and interdependent with gender-based discrimination in all 
its forms. 
 (h) Strategies for Change  
 In campaigns to eradicate FGM, developments at the intergovernmental level 
have been encouraging. However, they have only been possible due to the sustained 
activism of international and national non-governmental organizations (NGOs). The 
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achievements of these organizations are considerable. They have succeeded in 
breaking the silence on FGM, and in placing the subject firmly on the international 
human rights agenda. Clearly, future strategies against FGM must draw on the wealth 
of experience the various bodies have accumulated, and should be founded on a 
systematic assessment of the impact of previous campaigns. Greater collaboration and 
coordination of international initiatives efforts in recent years offer the real possibility 
of developing a global strategy for eradication.  
 In the forefront of today’s activists are women and men from African 
countries. Of the 29 countries in Africa identified as having communities which 
practice FGM, 22 have branches of the Inter-African Committee on Traditional 
Practices Affecting the Health of Women and Children (IAC). The IAC was formed 
in Dakar in 1984 to coordinate the activities of national NGOs. The main focus of its 
efforts are: training and information campaigns aimed at local activists, traditional 
birth attendants and other community members; advocacy at the national, regional and 
international levels; and supporting the IAC’s own national committees and partners.  
In September 1997 the IAC held a Symposium for Legislators at the headquarters of 
the Organization of African Unity (OAU) in Addis Ababa, Ethiopia. The Symposium 
issued the Addis Ababa Declaration, which called on African governments to adopt 
clear policies and concrete measures aimed at eradicating or drastically reducing FGM 
by the year 2005. Other international NGOs with a long history of working on FGM 
include Forward International, Minority Rights Group, Commission pour l’Abolition 
des Mutilations Sexuelles (CAMS), Research Action Information Network for Bodily 
Integrity of Women (RAINBO) and Equality Now. These and other organizations 
have together made enormous contributions in the areas of research; awareness-
raising; financial and logistical support for grassroots initiatives; lobbying of decision 
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makers at the governmental and intergovernmental level; developing protection 
mechanisms in Western countries; and mobilizing international concern. All have 
situated the issue of FGM in the context of discrimination and violence against 
women and the denial of basic social, economic, civil and political rights of women 
and children.103 
 The pioneering efforts of NGOs and individuals at the national level are too 
numerous and varied to list. Those involved include women’s organizations, health 
workers, educationalists and other community workers from a range of disciplines and 
backgrounds. A global survey and assessment of campaigning efforts to date is 
beyond the scope of this thesis. Nevertheless, it is possible to identify some key 
strategic considerations which emerge from a review of past experience.  
 The first is the role of legislation. States have an obligation under international 
standards to take legal action against FGM. There are the measures they must take to 
prevent violence against women and to protect children from abuse.104 Legislation 
making FGM a criminal offence is important in that it represents an unambiguous 
statement that the practice will not be officially tolerated. However, careful thought 
needs to be given to the kind of legislation enacted; the context into which it is 
introduced; how it is enforced; and how it is integrated into other aspects of a 
comprehensive eradication strategy. 
 The government of Sudan publicly opposes infibulation. Although today there 
is no law against FGM, Sudan is the first country in Africa to have a record of 
legislating against it. As early as 1930 an article appeared, written by a medical 
student, about the harmful effects of the practice and urging that it be abolished. 
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Sudan was then under an Anglo-Egyptian administration. The article was withheld 
from distribution by government authorities.105 In 1943, a medical committee was set 
up by the Governor-General to study the practice. The conclusion was that it was 
cruel and should be abolished. A radio and media campaign followed. Nothing, 
however, was done. As a result, an amendment to the 1925 Penal Code was 
introduced in 1946 to outlaw infibulation. The 1946 Penal Code prohibited 
infibulation, but permitted the less severe form. Families hurried to have their girls 
infibulated before the law went into effect. The law provided for imprisonment up to 
seven years and a fine for those who carried out the procedure. There were violent 
demonstrations after the first arrests. The law was ratified again in 1956, after Sudan 
became independent. The Penal Code prohibited infibulation but allowed the removal 
of the "free, projecting part of the clitoris". The punishment was five years 
imprisonment and/or a fine if someone performed infibulation.  
"1. Whoever voluntarily causes hurt to the external genital organs of a woman is said, 
save as hereafter excepted, to commit unlawful circumcision. Exception: It is not an 
offense under this section merely to remove the free and projecting part of the clitoris. 
2. Whoever commits unlawful circumcision shall be punished with imprisonment for 
a term which may extend to five years or with a fine, or both." 
The law against infibulation continued to exist in the Penal Code of 1974 but 
was dropped in the 1983 Penal Code. In 1991, the government affirmed its 
commitment to its eradication. It claimed it was against Islam and a crime punishable 
under the Penal Code. The 1991 Penal Code, however, does not mention any of these 
forms. There is currently no law that forbids this practice per se. Other provisions of 
the Penal Code covering "injury" might potentially cover FGM.  
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 In Kenya and Sudan, legislative efforts have been undermined where they 
have been identified with earlier interventions under the former colonial 
administration. Early attempts to enforce legislation in Sudan caused such popular 
outcry that enforcement was subsequently abandoned. In several African countries 
where FGM legislation exists, it is not enforced for fear of alienating certain power 
bases or exacerbating tensions between practicing and non-practicing communities. 
These experiences and others elsewhere have shown that, in order for legislation to be 
effective, it must be accompanied by a broad and inclusive strategy for community-
based education and awareness-raising. This is consistent with the provisions of 
relevant international instruments, such as the UN Declaration on the Elimination of 
Violence against Women, which set out a range of preventive measures which states 
must take in addition to prosecuting and punishing perpetrators. Some countries with 
large immigrant populations Canada, France, Sweden, Switzerland, the United 
Kingdom and the United States have also outlawed it. Some countries have legal 
clauses granting asylum to women who fear being mutilated if they return to their 
country of origin. For example, Section 273.3 of the Canadian Criminal Code protects 
children who are ordinarily resident in Canada (as citizens or landed migrants) from 
being removed from the country and subjected to FGM.106  
 Second, there is the danger of medicalization. Some countries have sought to 
encourage performance of less severe forms of FGM by qualified medical 
professionals. Sudan, Djibouti and Egypt have all tried this strategy, rather than 
imposing a complete ban. Experience has shown, however, that such policies are 
unsuccessful, and only serve to legitimize and perpetuate FGM. In some cases older 
female relatives have merely performed another, more severe operation if they feel the 
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procedure has not been carried out adequately. The involvement of medical 
professionals in FGM undermines the message that FGM denies women and girls 
their right to the highest attainable standard of health. Most activists are strongly 
opposed to medical involvement in FGM and argue that official policy should always 
be complete eradication.  
(i)  International Community Efforts on the field of FGM 
 The starting point is to review action and activities by United Nations organs 
and its agencies.  As early of 1950s, UN specialized agencies and human rights bodies 
began considering the question of harmful traditional practices affecting the health of 
women, in particular FGM. But these issues have not received consistent broader 
consideration, and action to bring about any substantial change has been slow or 
superficial. Despite the apparent slowness of actions to challenge and eliminate 
harmful traditional practices, the activities of human rights bodies in this field have, in 
recent years, resulted in noticeable progress. Traditional practices have become a 
recognized issue concerning the status and human rights of women and female 
children. The slogan“ Women’s Rights are Human Rights,” adopted at the World 
Conference on Human Rights in Vienna in 1993, as well as Declaration on the 
Elimination of Violence against Women, adopted by General Assembly the same 
year, captured the reality of the status accorded to women. These issues have been 
further emphasized in the reports of the Special Rapporteur on Harmful Traditional 
Practices, appointed in 1988.107 
 The Special Rapporteur on Violence against Women, its Causes and 
Consequences, appointed by the Commission on Human Rights in 1994, has also 
examined all forms of traditional practices, as well as other practices, including 
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virginity tests, foot linking, female infanticide and dowry deaths, all of which violate 
female dignity. In her preliminary report, the Special Rapporteur appointed out that 
blind adherence to these practices and state in action with regard to these customs and 
traditions have made possible large- scale violence against women. States are enacting 
new laws and regulations with regard to the development of a modern economy and 
modern technology and to developing practices which suit a modern democracy yet it 
seems that in the area of women’s rights is slow to be accepted. 
 Action on traditional practices affecting the health of women and children, in 
FGM, was first taken in 1958 when the Economic and Social Council (ECOSOC) 
invited the WHO to undertake a study of the persistence of customs subjecting girls to 
vital operations and to communicate the results of the study to the Commission on the 
Status of Women. In 1960, the issue of FGM was adopted at the seminar on the 
Participation of Women in Public Life, held at Addis Ababa for the African region. 
Concluding remarks included a call to WHO to make statement condemning all forms 
of medicalization of FGM. In its resolution 821 II (XXXII) adopted in July 1961. 
ECOSOC again invited WHO to study the medical aspects of operations based 
customs. A seminar convened in 1979 by the WHO Regional Office for the Eastern 
Mediterranean in Khartoum marked a milestone in the campaign against harmful 
traditional practices, setting the pace and direction for international and national plans 
of action. Additional forms of harmful traditional practices were identified and a 
recommendation was made for the formation of the Inter-African Committee on 
Traditional Practices Affecting the Health of Women and Children. In addition, the 
seminar reiterated the concluding remarks made at the 1960 seminar and urged 
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Governments to collaborate with international bodies in a concerted effort to eliminate 
these practices.108  
 For a number of years, many voices, both national and international, have been 
echoing the UN call for an end to the suffering of girls and women caused by harmful 
traditional practices. In 1980s, the campaign against such practices became so 
widespread that, in 1983, the issue was taken up by the Sub-Commission on 
Prevention of Discrimination and Protection of Minorities. The Sub-Commission 
recommendation that a working group be established to conduct a study of all aspects 
of the problem was endorsed by the Commission on Human Rights and Economic and 
Social Council. The working Group on Traditional Practices Affecting the Health of 
Women and Children, composed of experts designated by the Sub-Commission on 
Prevention of Discrimination and Protection of Minorities, UNICEF, UNESCO and 
WHO, and representatives of concerned NGOs held three sessions in Geneva during 
1985 and 1986. The report of the Working Group109 was submitted to the Commission 
on Human Rights at its forty-second session in 1986. By its resolution 1988/57 of 
March 1988, the Commission on Human Rights requested the Sub- Commission to 
consider measures to be taken at the national and international levels to eliminate the 
practices in question, and to report to the commission on the subject. Pursuant to that 
request, the Sub- Commission appointed one of its members as Special Rapporteur to 
study, on the basis of information to be gathered from Governments, specialized 
agencies, other inter- governmental organizations and concerned NGOs, recent 
development relating to traditional practices affecting the health of women and 
children.110  
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 The Special Rapporteur submitted a preliminary report111 and a final report,112 
containing information received from the above mentioned sources, as well as 
information gathered during field missions, together with two regional seminars on 
the subject organized by the Centre for Human Rights in Africa and Asia (Burkina 
Faso, 1991, Sri Lanka, 1994) have contributed to a better understanding of the 
phenomenon of harmful traditional practices which violate the rights of women and 
children. 
 In its resolution 1994/30 of 26 August 1994, the Sub- Commission adopted 
Plan of Action for the Elimination of Harmful Traditional Practices Affecting the 
Health of Women and Children, which was prepared by the Sri Lanka regional 
seminar. In the same resolution, Sub- Commission recommended the extension of the 
Special Rapporteur’s mandate for an additional two years, to enable her to carry out 
an in- depth analysis of the issue, taking into consideration the conclusions and 
recommendation of the Plan of Action. The resolution also called upon the Secretary- 
General to transmit the Plan of Action to the International Conference on Population 
and Development, held at Cairo in September 1994, and to the Forth World 
Conference on Women held at Beijing in September 1995. The Special Rapporteur 
was requested to submit reports at the forty- seventh and forty- eighty sessions of the 
Sub- Commission’s recommendations were endorsed by the Commission on Human 
Rights in its decision 1995/112 of 3 March 1995. Also there are some UN organs and 
agencies which addressed the issue of harmful traditional practices.  These are the 
Committee on the Elimination of Discrimination against Women, UNICEF and 
WHO. 
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 UNICEF first outlined its position on FGM in 1979 as a follow-up to the 
WHO Seminar on Traditional Practices Affecting the Health of Women and Children 
(Khartoum Seminar): "The health hazards and psychological risks, long term as well 
as immediate, to young girls as a result of the practice of female excision in its varied 
forms are a serious source of concern to UNICEF".113 In 1980, at the Mid-Decade 
Conference for Women, UNICEF announced that its support to anti-FGM activities 
was "based on the belief that the best way to handle the problem is to trigger 
awareness through education of the public, members of the medical profession and 
practitioners of traditional health care with the help of local collectives and their 
leaders.114  
 UNICEF, UNFPA and WHO in 1997 released a joint statement to bring about 
a substantial decline in FGM in 10 years and to end the practice within three 
generations. The statement calls for a multidisciplinary approach and emphasizes the 
importance of teamwork at the national, regional and global levels. It further identifies 
the need to educate the public and lawmakers on the importance of ending FGM, to 
tackle FGM as a violation of human rights, in addition to being a danger to women's 
health, and to encourage every country where it is practiced to develop a national, 
culturally specific plan to end FGM. In its Medium-Term Strategic Plans for 2002-
2005 and 2006-2009, UNICEF sees protecting children from violence, exploitation 
and abuse (including FGM) as an integral component for the protection of their rights 
to survival, growth and development, and consequently to the achievement of several 
of the Millennium Development Goals.  
 The next review relates to action and activities by governments. The 
preliminary report and final report of the Special Rapporteur on Traditional Practices 
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Affecting the Health of Women and Children contains summary of information on the 
topic received, in response to requests by the Secretary- General, from 28 
governments. However, many of these governments stated that harmful traditional 
practices were unknown in their countries.  Others recognized the existence of some 
such practices, namely FGM, son preference and inferior social status of women, and 
practices related to marriage, pregnancy and nutrition.  
 It remains to review action and activities by prominent non- governmental 
organizations. A number of organizations have tried to protect women and fight 
against this practice. They are the Inter-African Committee on Traditional Practices 
Affecting the Health of Women and Children which was established in 1984. The 
main areas of focus are training in information campaigns, and training of local 
activists and traditional birth attendants. The last seminar took place at Addis Ababa, 
Ethiopia. 
 Another NGO is Foundation for Women’s Health Research and Development, 
which has been operational since 1983 in United Kingdom. Its aim is to promote good 
health among African women and children internationally. Its main focus is 
information provision, advocacy, training of service providers, counselling and 
networking with other groups internationally. 
 A third NGO is Babeker Badri Scientific Association for Women’s Studies, 
which was established in the Sudan 1979 by a group of volunteer women in order to 
enhance research and education on women’s issue. It is linked to the Ahfad College 
for Women. The Association supports a number of income-generating projects 
enabling local women to become economically self sufficient and move out of 
poverty. They also run rights awareness training for women and support women’s 
own capacity to develop leadership skills. In addition, the Association campaigns on 
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issues such as reproductive health, as well as environmental conservation and 
sustainable, appropriate technology to aid Sudan’s reconstruction. 
 The fourth is Sudan National Committee on Traditional Practices. The main 
objective of this national women’s organization is to educate and raise awareness of 
harmful traditional practices at all levels of society. The Committee’s main target 
groups are individuals who play influential roles in communities where FGM prevails, 
e.g. policy makers, service providers and religious and community leaders. The 
Committee disseminates information via seminars, workshops, discussion groups and 
training sessions.  
 Finally, there is Radda Barnen, Swedish Save the Children Organization. It 
has worked tireless with numerous women’s groups in Africa and throughout Europe, 
providing vital support and advice. 
3. Conclusion 
 Any action against FGM must take into account the multiplicity of factors that 
give rise to the practice. It is an issue that demands a collaborative approach involving 
human rights activists, educationalists, health professionals, religious leaders, 
development workers and many others. From a human rights perspective, FGM 
cannot be viewed in isolation from other forms of violence and discrimination against 
women, from the vulnerability of children to abuse, and from issues of access to 
education and economic development.  
 The issue requires an understanding of the complexity of perceptions and 
beliefs surrounding FGM. Involving religious leaders in raising awareness that FGM 
is not a religious requirement has been crucial to the success of some initiatives. The 
cultural significance of FGM cannot be ignored. Eradicating the practice must be 
presented as a question not of eliminating rites of passage, but of redefining or 
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replacing those rites in a way that promotes positive traditional values while removing 
the danger of physical and psychological harm.  
 In view of these sensitivities, particular consideration must be given to the 
respective roles of all those committed to taking action against FGM. Global action is 
necessary if the practice is to be eradicated promptly. While internationally agreed 
human rights standards provide a basis and justification for international intervention, 
those best placed to set the direction of the campaign are the grassroots activists and 
community workers with a presence in the areas where FGM is practiced. The role of 
international solidarity is to complement and support the work carried out locally by 
providing technical, methodological and financial support, and undertaking 
international advocacy and lobbying.  
 A global action against FGM cannot undertake to abolish this one violation of 
women’s rights without placing it firmly within the context of efforts to address the 
social and economic injustice women face the world over. If women are to be 
considered as equal and responsible members of society, no aspect of their physical, 
psychological, or sexual integrity can be compromised.  
 Governments have sometimes been reluctant to address FGM. Considered to 
be a sensitive issue; it has been widely viewed as a 'private' act that is carried out by 
individuals and family members rather than state actors. But the health and 
psychological consequences of the practice itself, as well as the underlying causes that 
reinforce it, make it imperative for societies, governments and the entire international 
community to take action towards ending FGM. Governments, the United Nations and 
its specialized agencies and NGOs should now play a more important role in 
monitoring and implementing the plans of action for the elimination of harmful 
traditional practices affecting the health of women and children. Technical and 
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financial support should be given to national and regional organizations, which 
advocate general equality and promote human rights for all. 
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Chapter Four 
Optional Protocol to the Convention on the Rights of the Child on the 
Involvement of Children in Armed Conflict 
1. Introduction 
 This Chapter examines and analyses the Optional Protocol: the context 
surrounding its adoption, efforts supporting its objectives, its key provisions, the 
process for signature and ratification or accession and measures needed for effective 
implementation.  
 The Convention on the Rights of the Child (CRC), a universally agreed set of 
non-negotiable standards and obligations, provides protection and support for the 
rights of children. In adopting the Convention, the international community 
recognized that people under 18 years of age often need special care and protection 
that adults do not. To help stem the growing abuse and exploitation of children 
worldwide, the United Nations General Assembly in 2000 adopted two Optional 
Protocols to the Convention to increase the protection of children from involvement in 
armed conflicts and from sexual exploitation. 
 The Optional Protocol on the Involvement of Children in Armed Conflict 
establishes 18 as the minimum age for compulsory recruitment and requires States to 
do everything they can to prevent individuals under the age of 18 from taking a direct 
part in hostilities.  The Optional Protocol on the Sale of Children, Child Prostitution 
and Child Pornography draws special attention to the criminalization of these serious 
violations of children's rights and emphasizes the importance of fostering increased 
public awareness and international cooperation in efforts to combat them. The 
Optional Protocols must always be interpreted in the light of the original treaty as a 
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whole, in this case guided by the principles of non-discrimination, best interests of the 
child and child participation. 
2. Needs for Optional Protocols 
 Human rights treaties are often followed by ‘optional protocols’, additional 
legal mechanisms that complement and add to the treaty. A protocol may be on any 
topic relevant to the original treaty and is used either to further address something in 
the original treaty, address a new or emerging concern or add a procedure for the 
operation and enforcement of the treaty—such as adding an individual complaints 
procedure. The Optional Protocols to the Convention on the Rights of the Child 
provide more detail and expand obligations beyond those under the original treaty. 
 A protocol is ‘optional’ because it is not automatically binding on States that 
have already ratified the original treaty. The obligations in the protocol are additional 
and may be more demanding than those in the original convention, and so States must 
independently choose whether or not to be bound by a protocol. Accordingly, an 
optional protocol has its own ratification mechanism independent of the treaty it 
complements. Generally, only States that have already agreed to be bound by an 
original treaty may ratify its optional protocols. The Optional Protocols to the 
Convention on the Rights of the Child do however permit non-States parties to ratify 
or accede to them. For example, the United States, which has not ratified the 
Convention, has ratified both of the Optional Protocols. States must ratify each of the 
Protocols following the same procedure required when ratifying the Convention. In 
order for the Optional Protocols to enter into force, States must ratify each of the 
Protocols following the same procedure required when ratifying the Convention. In 
the case of the Optional Protocol on the Involvement of Children in Armed Conflict, 
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upon ratification States are also required to make a declaration regarding the age at 
which they will permit voluntary recruitment into national forces.  
3. A growing Consensus 
 Invariably the use of children as soldiers will violate rights enshrined in the 
CRC including: children should not be separated from their parents in Article 9, 
protection from physical or mental harm in Article 19, enjoyment of the highest 
attainable standard of health in Article 24, the right to education in Article 28, the 
right to rest and leisure in Article 31 and protection from economic exploitation and 
hazardous work in Article 32. The raising of the minimum age for recruitment 
(whether voluntary or compulsory) to 18 is therefore an important means for 
preventing these abuses from recurring. For more than a decade NGOs have 
campaigned for 18 years to be the minimum age for recruitment into armed forces, 
whether voluntary or compulsory. As the world spins towards the 21st century the use 
of children as soldiers is a moral outrage. The involvement of children in armed forces 
is not inevitable. There is no excuse or acceptable argument for abusing and 
exploiting children as combatants. The recruitment and participation of children in 
armed conflicts is a decision made by governments or by leaders of armed opposition 
groups. It is unforgivable that children and young persons are encouraged to commit 
barbaric acts as well as being the victims of grave human rights abuses. It is time to 
exclude children from participating in war, and an optional protocol which raises to 
18 years as the minimum age for participation in hostilities and recruitment into 
armed forces is a significant contribution to this goal. 
 Article 1 of the CRC defines a child as "every human being below the age of 
eighteen years unless, under the law applicable to the child, majority is attained 
earlier". Increasingly international law uses the benchmark of 18 years as the age 
 127
below which special protection should be afforded.115 The vast majority of states 
recognize 18 years as the age when individuals reach the necessary intellectual 
maturity to participate in the political process including voting in elections. The link 
between enfranchisement and conscription is important because it raises the question 
of whether unenfranchised individuals (children) should be asked to risk their lives as 
a result of decisions taken in a political process from which they are excluded.116 
Others have argued that the physical, emotional and social impact of armed conflict 
should also preclude persons under 18 years from involvement in hostilities. 
 The CRC enshrines the right of those under 18 to protection "from all forms of 
physical or mental violence, injury or abuse..."117 although Article 38, which deals 
specifically with children in situations of armed conflict, established 15, not 18 years 
as the minimum age for recruitment into armed forces of states parties and 
participation in hostilities. International humanitarian law (IHL), however, goes 
further than Article 38 by prohibiting the recruitment of children under 15 into the 
armed forces of governments and armed political groups.118 Furthermore the African 
Charter on the Rights and Welfare of the Child defines a child as "every human being 
below the age of 18 years"119 and prohibits the recruitment of children.120 The age of 
recruitment remained highly controversial throughout the drafting of the Convention 
on the Rights of the Child. Although the majority of states argued for higher minimum 
age a minority of states consistently blocked any consensus to raise the age from 15 
                                                 
115 See for example non application of the death penalty in Article 37(a) CRC and Article 6(5)of the 
ICCPR and ILO Convention No.138 on Minimum Age 1973 which sets 18 years as “the minimum 
age…..etc. 
116 G.Goodwin-Gill and I.Cohn: Child Soldiers, 7(1994).  
117 Art. 19 of the CRC. 
118 Art. 4(3) © Additional Protocol 11 to the 1949 Geneva Conventions. 
119 Art. 2 Definition of the child. 
120 Art. 22. 
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years and on 20 November 1989 the Convention on the Rights of the Child was 
adopted unanimously by the UN General Assembly. 
 An increased international awareness about the involvement of children in 
situations of armed conflict and the intense debate about the minimum age in Article 
38 did ensure that the concern for child soldiers was placed firmly on the international 
agenda. In October 1992 the Committee on the Rights of the Child, which oversees 
implementation of the Convention, held a discussion on children in situations of 
armed conflict. NGOs and representatives of UN agencies were invited to discuss 
with members of the Committee and make recommendations. The Committee adopted 
a number of recommendations but in particular it recommended a study on the impact 
of armed conflict on children and the drafting of an optional protocol to the 
Convention which would raise the age for the recruitment and participation of 
children in hostilities to 18.121 The 1993 World Conference on Human Rights (Vienna 
Declaration and Programme of Action) strongly supported the Committee’s proposal 
to initiate a study and the question of raising the minimum age of recruitment into 
armed forces.122 Later that year the UN General Assembly authorized a study into the 
"Impact of armed conflict on children".123 The two-year investigation was undertaken 
by Ms Graça Machel, former Minister of Education of Mozambique, on behalf of the 
UN Secretary-General and overwhelmingly endorsed by the General Assembly in 
1996. The comprehensive study proposes an agenda for action for children in 
situations of armed conflict and in particular it recommends that: "states should ensure 
the early and successful conclusion of the drafting of the Optional Protocol to the 
Convention on the Rights of the Child on the Involvement of Children in Armed 
                                                 
121 For further information see UN documents CRC/C/SR.38, CRC/C/SR.39 and CRC/C/19. 
122 Para 5, Part 11 World Conference on Human Rights: The Vienna Declaration and Programme of 
Action, June 1993. 
123 General Assembly Resolution 48/157 of 20 December 1993. 
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Conflicts, raising the age of recruitment and participation in the armed forces to 18 
years".124 In 1997 the UN General Assembly gave its support to a resolution 
expressing grave concern about the use of children as combatants.125 The USA 
delegation proposed amendments to the paragraphs concerning child soldiers but the 
proposed changes were not acceptable by the 114 co-sponsors of the resolution. 
Rather than call for a vote the delegate of the USA withdrew the draft amendment. 
 Other bodies have also taken a position on the age of recruitment. Both 
UNICEF and UNHCR advocate 18 years as the minimum age for recruitment and 
participation in armed conflicts. In a joint statement to the United Nations Special 
Committee on Peacekeeping Operations these two organizations stated “it is a matter 
of priority that States conclude the drafting process of a new optional protocol to the 
Convention on the Rights of the Child to prohibit the recruitment and participation of 
children below the age of 18 in armed conflicts, applying the same principle to 
voluntary enlistment".126 
 In December 1995 the Council of Delegates of the Red Cross and Red 
Crescent Movement adopted a "Plan of Action Concerning Children in Armed 
Conflict". This action plan includes, inter alia, the commitment "to promote the 
principle of non-recruitment and non-participation in armed conflicts of children 
under the age of 18 years". In particular there is a commitment to "promote national 
and international standards (such as an optional protocol to the Convention on the 
Rights of the Child) prohibiting the military recruitment and use of persons younger 
than 18 years of age, and also the recognition and enforcement of such standards by 
all armed groups (governmental and non-governmental)". In addition to the Plan of 
                                                 
124 Impact of Armed Conflict on Children, UN document A/51/306, 26 August 1996, para 62(d). 
125 The Rights of the Child,A/Res/52/107. 
126 Joint Statement by UNICEF and UNHCR to the Special Committee on Peacekeeping Operations by 
Nigel Fisher Director, Office of Emergency Programmes, UNICEF, 11 April 1997. 
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Action the 26th International Conference of the Red Cross and Red Crescent adopted 
by consensus a resolution which, inter alia, supports the drafting of an optional 
protocol to the Convention on the Rights of the Child "to increase the protection of 
children involved in armed conflicts".127 While such resolutions are not legally 
binding, they are nevertheless very significant because they are adopted at meetings 
open to all states parties to the 1949 Geneva Conventions and 1977 Additional 
Protocols as well as representatives from national Red Cross and Red Crescent 
societies. Similarly in 1997 the Labour and Social Affairs Commission of the 
Organization of African Unity adopted the Arusha Recommendations which, inter 
alia, “condemn recruitment and conscription of children under the age of 18 years in 
the armed forces or armed groups...".128 
4. The Drafting process of the Protocol  
 In response to growing international pressure to prevent the involvement of 
children in armed conflicts the UN Commission on Human Rights decided in 1994 to 
establish a working group to draft an optional protocol on the involvement of children 
in armed conflicts.129 Key issues under discussion were whether the prohibition on 
participation in hostilities should be limited to taking a "direct part in hostilities"130 or 
should include taking "any part" in hostilities and the minimum age for voluntary 
recruitment into government armed forces. Article 38 of the Convention on the Rights 
of the Child prohibits children under 15 from taking a ‘direct part’ in hostilities while 
Additional Protocol II to the 1949 Geneva Convention applicable to internal armed 
                                                 
127 Geneva, December 1995. 
128 Report of the Secretary-General on the Twentieth Session of the Labour and Social Affairs 
Commission, resolution CM/2014 (LXVI), para 84. 
129 Commission on Human Rights, resolution 1994/91 entitled “Implementation of the Convention on 
the Rights of the Child”. 
130 The term “direct participation in hostilities” is open to debate but is understood mean taking a direct 
part in the fighting. Thus soliders providing support to front liner troops such as moving suppliers or 
intelligence gathering could be interpreted as “indirect participation in hostilities”. 
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conflict situations, does not include this qualification, stating that children should not 
be "allowed to take part in hostilities". 
 The issue, however, which is causing most controversy is whether the age 
specified in the text should be 18 years or a lower age. At the Working Group’s third 
Session in January 1997 the USA refused to accept a consensus on a minimum age of 
18 years for participation in hostilities.131 While the USA was not alone in preferring 
the age of 17 years, no other state was prepared to block the position of the 
overwhelming majority of states from all regions of the world. The USA position is 
somewhat ironic given that the protocol is optional and can only be ratified by states 
which are parties to the Convention on the Rights of the Child. The USA is one of 
only two states in the world which has yet to ratify this Convention, the other being 
the collapsed state of Somalia. 
 The practice of drafting standards by consensus has given any government the 
opportunity to block action to defend and protect human rights. Drafting groups can 
become hostage to a few states and are all too often faced with the stark choice of 
accepting the lowest common denominator or abandoning the drafting exercise. But 
this need not be the case. Drafting by consensus is a relatively recent development. 
Provisions of the International Covenant on Civil and Political Rights (ICCPR), for 
example, were voted upon by the drafters. Consensus decision-making should no 
longer be used unquestioningly as the working method for standard-setting initiatives. 
It is true that a balance has to be struck between drafting a text that enough states will 
ratify and maintaining the highest standard of human rights protection. New treaties, 
however, are meant to provide greater protection, not merely to reflect the status 
quota. The balance has to be struck between sufficient international support for a 
                                                 
131 For the full report of the Working Groups Third Session see UN document E/CN.4/1997/96. 
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standard and the strongest possible text. The majority of states in favour of a strong 
text should make every effort to persuade the few states obstructing adoption of a 
consensus text to reconsider their position. Yet one state, or a small minority of states, 
should not be allowed to undermine a broad international consensus on a strong text. 
Ultimately, in order to avoid the lowest common denominator approach, voting on the 
text may be necessary. 
5. Key Provisions 
 The Optional Protocol to the Convention on the Rights of the Child on the 
Involvement of Children in Armed Conflict (CRC-OP-AC) was adopted by the UN 
General Assembly on May 25, 2000.132 It entered into force on February 12, 2002. As 
of March 5, 2008, it had been ratified by 120 countries.  
 In Article 38, the Convention on the Rights of the Child urges governments to 
take all feasible measures to ensure that children under 15 have no direct part in 
hostilities. The Convention also set 15 years as the minimum age at which an 
individual can be voluntarily recruited into or enlist in the armed forces. The Optional 
Protocol to the Convention on the Rights of the Child on the Involvement of Children 
in Armed Conflict is an effort to strengthen implementation of the Convention and 
increase the protection of children during armed conflicts. The Optional Protocol 
represents a global consensus that children should not be used as instruments of war. 
Under the Optional Protocol: All conscription or forced recruitment of children under 
age 18 is forbidden; Governments must take all feasible measures to ensure that 
members of their armed forces that are under age 18 do not participate in armed 
conflict; non-governmental armed groups (including opposition forces and 
paramilitaries) are prohibited from any recruitment of children under age 18; 
                                                 
132 Resolution A/RES/54/263. 
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governments are allowed to accept voluntary recruits as young as age 16, but only 
with safeguards including parental permission and proof of age. Governments that 
recruit volunteers under age 18 must indicate how they will ensure that children do 
not participate in armed conflict; governments are urged to support efforts to provide 
former child soldiers with assistance, such as education and vocational training. The 
use of children in war is a reprehensible practice. All governments and armed groups 
should commit themselves to the Optional Protocol, ensure that any children in their 
forces are demobilized, and support the rehabilitation of former child soldiers. 
(i) Direct participation in hostilities 
 Article 1 raises the minimum age of direct participation in hostilities from 15 
years to 18 years. Initially, the minimum age for direct participation in hostilities was 
set at 15 by Protocol 1 Additional to the Geneva Conventions of 1949 and the CRC. 
Additional Protocol 11 to the Geneva Conventions also sets the standard at 15, but 
does not make a distinction between direct and indirect participation. One of the key 
issues that arose during the negotiations on the drafting of the Optional Protocol 
concerned the age limit for participation in hostilities. The majority of delegations 
expressed their support for a clearly designated limit of 18 years for participation, and 
a number of delegations believed that the age limit of 18 years should not only apply 
to participation in hostilities but also to all forms of recruitment.133  
 Compromise language was eventually agreed upon in the final text, limiting 
the application of the Optional Protocol to children’s “direct part in hostilities.” This 
compromise accommodated the interests and concerns of delegations whose national 
law and practices permitted recruitment of children under 18 years of age. And while 
the phrase “direct part in hostilities” was agreed upon and included in the final text, 
                                                 
133 The latter view was also held by CRC Committee, the office of the Special Representative of the 
Secretary-General for Children and Armed Conflict, UNICEF,UNHCHR, UNHCR and the Coalition to 
Stop the Use of Child Soldiers 
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the Optional Protocol and its preparatory documents do not provide guidance on the 
definition of “direct part in hostilities,” nor do they define the difference between 
“direct” and “indirect” participation. Direct participation may be interpreted to 
encompass not only active participation in combat but also military activities and 
direct support functions. These functions might include scouting, spying, sabotage and 
acting as decoys, couriers, porters, cooks or assistants at military checkpoints. They 
might also include use of girls for sexual purposes or in forced marriage.134  
 This broader definition of child soldiering is reflected in the definition of a 
“child soldier” contained in the Cape Town Principles which are used to prevent the 
use of child soldiers as well as for disbarment, demobilization and reintegration. This 
definition is for programmatic purposes and is not a legal definition. The Cape Town 
Principles adopted at an international conference on child soldiers held in South 
Africa in 1997, have been widely accepted by child protection agencies, NGOs and 
UN agencies including UNICEF and World Bank.135 The definition of child soldier 
that was adopted reads: “A child soldier is any person under 18 years of age who is 
part of any kind of regular or irregular armed force or armed group in any capacity, 
including but not limited to cooks, porters, messengers, and any one accompanying 
such groups, other than family members. The definition includes girls recruited for 
sexual purposes and forced marriage.” Thus, a child soldier does not only refer to a 
child who is carrying or has carried weapons. The definition is intentionally broad so 
as to extend protection to as many children as possible and to ensure their inclusion in 
demobilization and reintegration programmes.  
 
 
                                                 
134 Guide to the Optional Protocol on the Involvement of Children in Armed Conflict, Coalition to stop 
the use of Child Solider, UNICEF, 14 (2003).  
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(ii) Voluntary and Compulsory/ Forced recruitment 
 Although the negotiations on the Optional Protocol failed to establish a 
straight 18 ban for both voluntary and compulsory recruitment by States, the Optional 
Protocol raises the previous standards set by international law. It prohibits the 
involvement of children in hostilities and sets an age limit of 18 for compulsory 
recruitment by governments. It also raises the standard for voluntary recruitment by 
government forces beyond the age of 15. Recruitment covers any means by which a 
person becomes a member of the national armed forces or of an armed group. The 
Optional Protocol makes two important distinctions with respect to recruitment by 
States Parties versus non-state armed groups or entities, and the implications of 
compulsory versus voluntary recruitment.   
(a) Recruitment by Armed Forces 
 Article 3 raises the minimum age for voluntary recruitment in armed forces 
beyond 15 years. Voluntary recruitment is understood to mean that children are under 
no compulsion to join armed forces and that safeguards are in place to ensure that any 
voluntary recruitment is genuinely voluntary. In practice, the distinction between 
voluntary and compulsory recruitment may be difficult to implement. For example, 
volunteers might be coerced by lack of food, the need for physical protection, poverty 
or revenge. It may also be difficult to verify age in war affected states, where reliable 
birth registration systems are not in place. If a state with limited birth records allows 
voluntary recruitment at 16 years of age, it is possible that a child 15 years or younger 
could slip through the safeguards and volunteer for military services.136 A number of 
safeguards are required by Article 3(3) to ensure that any voluntary recruitment is 
genuinely voluntary. In particular, recruitment must be undertaken with the informed 
                                                 
136 Supra note 20, at 16. 
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consent of the person’s parents or legal guardians. In addition, information must be 
provided on the duties involved in military service and reliable proof of age must be 
obtained. At the time of ratification or accession to the optional protocol, a State must 
submit a binding declaration specifying the safeguards being taken and the minimum 
age at which the State will permit voluntary recruitment into the national armed 
forces. 
 The recruitment to raise the minimum age for voluntary recruitment included 
in Article 3 allows an exception. Schools operated by or under the control of the 
armed forces of the States Parties are not required to raise the age for voluntary 
recruitment (Article 3 (5)). The below 18 age minimum set for voluntary recruitment 
and the exemption made for military schools were included at the behest of 
delegations who argued that in many countries the function of military services is not 
limited to defence. They also thought that it gives young people an opportunity to 
acquire knowledge and skills, and provides access to education that may be useful to 
them in the future.137  
(b) Recruitment by Non-State Armed Groups 
 Article 4 (1) of the Optional Protocol prohibits armed groups from recruiting 
children under 18 years of age either forcibly or voluntarily and from using them in 
hostilities. The clause preventing child recruitment and use by armed groups is an 
important feature of the Optional Protocol, given that most armed conflicts today are 
internal conflicts involving warring factions and that the majority of children used in 
armed conflicts are recruited-often forcibly- by non-state armed groups. However, 
Article 4 (1) does not require armed groups to be actively engaged in an armed 
conflict before its provisions apply. Recruitment of children under 18 prior to the 
                                                 
137 United Nations, E/CN.4/1998/102, op.cit., para.30. 
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outbreak of hostilities is also prohibited. The text of Article 4(1) reflects the 
traditional view that only States have obligations under international human rights law 
and can become parties to treaties, whereas the behavior of non-state entities is to be 
regulated by domestic law. The Optional Protocol uses “should not” instead of “must 
not” or “shall not” to outline the prohibitions against recruitment or use of persons 
under 18 years by armed groups, reflecting the strong views of the international 
community without conferring any legal status on such armed groups. Further care 
was taken in Article 4(3) to ensure that the application of Article 4 would not confer 
legal status on an armed group. 
 In addition to prohibiting all recruitment of children into non-state armed 
groups, Article 4(2) imposes a duty on all States parties to regulate the behavior of 
armed groups, including by prohibiting and criminalizing the recruitment and use of 
children under 18 years. This regulation of activities might include the adoption of 
domestic legislation. It is important to point out that the Optional Protocol permits 
States Parties to recruit voluntarily under 18 years, provided that certain safeguards 
are taken, while non-state armed groups are prohibited from all recruitment of those 
under 18 years. According to Graca Machel in her book The Impact of War on 
Children, the fact that governments are not bound by the same strict standards applied 
to non-state actors may undermine the Optional Protocol’s intent.138  
 The Optional Protocol and other international legal instruments can serve as 
tools to engage non-state groups in dialogue for the purpose of obtaining 
commitments that ensure better protection for children and security for humanitarian 
workers. This engagement includes negotiations to obtain access to children by 
humanitarian workers and to advocate for the respect of children’s rights. It can also 
                                                 
138 Machel, Graca, The Impact of War in Children: A review of Progress since the 1996 United Nations 
Report on the Impact of Armed Conflict on Children, 20 ( 2001). 
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help arrange for the early release and demobilization of child soldiers, even in the 
absence of the peace agreement. Such engagement does not imply political 
recognition of the non-state groups. The Optional Protocol provides children with 
greater protection. In Article 5 the Protocol allows for the possibility that States 
Parties may bind themselves to standards on the recruitment and use of children in 
hostilities that surpass those outlined in the Optional Protocol, or that provide greater 
protection for children’s rights, whether through national legislation or other 
international treaties. A similar provision is contained in Article 41 of the CRC. 
(iii) Signature, Ratification and Accession 
 Signature constitutes a preliminary endorsement of the Optional Protocol by 
the signing country. Signing the treaty does not create a binding legal obligation but 
rather demonstrates the State’s intent to examine the treaty in good faith to determine 
an official position towards it. Nor dos signing the Optional Protocol commit a State 
to proceed to ratification. However, it does oblige the State to refrain from acts that 
would defeat or undermine the treaty’s objective and purpose. A State that has signed 
the Optional Protocol, for instance, should not then pass legislation that lowers the age 
for voluntary recruitment of children into armed forces. Ratification or accession 
signify an agreement to be legally bound by the terms of the Optional Protocol. 
Though accession has the same legal effect as ratification, the procedures differ. In the 
case of ratification, the State first signs and then ratifies the treaty. There is no 
signature prior to accession. Once the State has become a party to the Optional 
Protocol, it has a legal obligation to implement the treaty, including to reform 
domestic law to ensure its conformity with the Optional Protocol’s provisions. Certain 
provisions in the Optional Protocol require specific implementing legislation to ensure 
that States Parties are able to respect and fulfill their obligations under the treaty. 
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(iv) Reservations and Interpretative Declarations 
 At the time of signature, ratification or accession of a treaty, a State may file 
one or more reservations on specific provisions unless prohibited by the treaty. 
Reservations must be compatible with the object and purpose of the treaty as 
interpreted by the Vienna Convention on the Law of Treaties and the States Parties to 
the treaty.139 If no States raise objections, the reservation will be accepted. States that 
do have reservations may withdraw them at a later date. A State may also make a 
declaration at the time of signature, ratification and accession, reflecting a statement 
of intent, or an interpretation of the treaty or of a particular provision. However, 
declarations must not diminish the obligations of the State under the treaty and may 
not exclude or modify its legal effects. Declarations- no matter how they are phrased 
or named-that intend to exclude or modify the legal effect of a treaty provision for the 
States making the declarations, are in fact reservations.140 
(v) Binding Declaration 
 As part of ratification or accession process, Article 3(2) of the Optional 
Protocol requires States to deposit a binding declaration whose purpose is to establish 
the minimum age for voluntary recruitment into the State’s national armed forces. A 
state may strengthen its declaration at any time by notifying the Secretary-General of 
the UN. States are encouraged upon ratification or accession to the Optional Protocol 
to adopt a binding declaration establishing a clear, unequivocal and universal standard 
of 18 as the minimum age for all recruitment. If a State fails to submit a binding 
declaration, the instrument of ratification or accession will not be accepted in deposit, 
but will instead be held pending until the binding declaration is submitted. 
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 In October 1998, the UN Secretary General announced a minimum age 
requirement for United Nations peacekeepers being made available to the United 
Nations by Member States and asked contributing Governments to send in their 
national contingent's troops preferably not younger than 21 years of age, and in no 
case less than 18. In addition, Member States were also requested not to send civilian 
police and military observers younger than 25 years of age to peacekeeping 
operations.141 This decision was taken to ensure that the use of uniformed personnel 
by the United Nations is an example for police and military forces worldwide. 
6. United Nations Mechanisms for Protection of Child in Armed Conflict 
  By the end of the 1990s the impact of children caught up in armed conflict and 
the associated peace and security implications prompted the Security Council to hold 
an open debate and to issue a presidential statement on children and armed conflict on 
29 June 1998.  This issue became a regular item on the Council agenda and is one of 
the most developed thematic issues with six resolutions adopted since 1999, a 
working group set up and regular Council debates taking place. The protection of war-
affected children was first brought under the UN spotlight at the World Summit for 
Children in 1990. In the follow-up to the World Summit, the General Assembly 
debates on children and armed conflict continued to draw international attention to the 
fate of children in war-torn areas. 
 In 1993, following a recommendation by the United Nations Committee on the 
Rights of the Child, the General Assembly adopted resolution A/RES/48/157142 of 20 
December 1993 requesting the Secretary-General to appoint an expert to undertake a 
comprehensive study on the impact of armed conflict on children. Graça Machel, 
                                                 
141 See the daily press briefing of the Office of the Spokesman of the Secretary-General of 29 October 
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former Minister of Education of Mozambique, was appointed and in 1996, after 
intensive research and field work Machel submitted her report, entitled Impact of 
Armed Conflict on Children (A/51/306 and Add.1),143 to the General Assembly.  This 
seminal report laid the foundation for the children and armed conflict agenda. In her 
report Machel proposed a comprehensive agenda for action for the protection of 
children in conflict situations and revealed the extent of suffering of child victims of 
armed conflicts globally. In response to the Machel report, the General Assembly 
adopted a resolution, recommending that the Secretary-General appoint a Special 
Representative of the Secretary-General on the impact of armed conflict on children 
for a period of three years. In 1997 Olara Otunnu was appointed as the first Secretary-
General's Special Representative for children and armed conflict. 
         (i) Children’s issues on the Security Council Agenda 
 The Council began to pay sustained attention to the issue of children and 
armed conflict once it realized that the use of children in armed conflict had grave 
consequences for peace and stability. Internal conflicts give rise to displaced families 
and communities, refugee flows across borders and the use of child soldiers creating 
the conditions for long-term regional and international instability. In the late 1990s a 
number of UN Security Council resolutions highlighted the security issues arising 
from refugee movements. These resolutions acknowledged that massive population 
displacement could be a threat to regional and international peace and possibly 
represent a deliberate strategy of war. Large numbers of refugees flowing into 
neighboring countries could result in an expansion of the conflict and tense relations 
between neighboring states. 
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 The Council was also mindful of the fact that children are also now being used 
as instruments of war. Displaced children often end up spending their childhoods in 
camps where they are vulnerable to exploitation and may get involved in the illegal 
trade of small arms or find themselves forcibly recruited by armed groups.  The 
Council also gave attention to the disarmament, demobilization and reintegration 
(DDR) of child soldiers. A related issue was the concern that, in the longer term, 
children caught up in armed conflict who are not properly reintegrated into society 
may affect prospects for peace and security in the future. A child who has known 
nothing else but violence may continue to embrace a violent lifestyle and re-
recruitment is highly likely. Ensuring proper demobilization of child soldiers and 
reintegration into normal civilian life was seen as important in order to prevent future 
conflicts and help maintain international stability in years to come. 
 Since 1999, the Council has been actively seized with this issue. While the 
early resolutions contained mainly generic and normative statements relating to how 
children should be treated in conflict situations, from 2001 the resolutions began to 
contain more concrete requests that addressed the practical reality of children 
involved in situations of armed conflict. In 1999 the first resolution, 1261, clearly 
identified the issue of children and armed conflict as a global priority, to be addressed 
by the Security Council rather than by regional or national entities only.  It also 
contained three main recommendations which have continued to be developed 
throughout the entire series of resolutions: protecting children from sexual abuse 
during armed conflict; acknowledging the linkages between small arms proliferation 
and the continuation of armed conflict and including children in DDR programmes 
and peace processes.144  
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 Resolution 1314 of 11 August 2000 highlighted the need to pay special 
attention to the protection of refugees and displaced persons and introduced 
provisions for children's protection into UN peacekeeping mandates. It also urged 
member states to sign and ratify the Optional Protocol to the UN Convention on the 
Rights of the Child on the Involvement of Children in Armed Conflict which had just 
been adopted on 25 May 2000.145 While building on the first two 
resolutions, resolution 1379 of 20 November 2001146 took the significant step of 
requesting the Secretary-General to attach to his report a list of parties to armed 
conflict that recruit or use children in violation of the international obligations in 
situations already on the Council's agenda or which could be brought to its attention in 
accordance with Article 99 of the United Nations Charter. This "naming and shaming" 
initiative was ground-breaking as it was the first time the Council had named specific 
parties and its aim was to make violators accountable for their actions. The lists which 
have been included in all subsequent reports have been a source of great controversy 
as some members feel that it provides an opening for the Council to consider 
situations that are not on its formal agenda. In January 2003, the list was submitted for 
the first time as an annex to the Report of the Secretary-General on children and 
armed conflict. 147 Parties to armed conflict that recruit and use child soldiers had 
never before been named in such a way.  
 By 2003 in spite of having more international norms and standards for the 
protection of children it was clear that there was very limited impact in the field. 
Accordingly the Council shifted to implementation of these standards. Resolution 
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1460 of 30 January 2003148 supported the Secretary-General's call for an "era of 
application" of the international norms and requested the Secretary-General to report 
on the progress made by parties in stopping recruitment or use of children in armed 
conflict and to develop specific proposals for more effective monitoring and reporting 
on the application and adherence of international norms on children and armed 
conflict. This resolution also requested the Secretary-General to include the protection 
of children in armed conflict in his country-specific reports. 
 Concerned about slow progress in creating a better monitoring and reporting 
process, resolution 1539 of 22 April 2004149 requested the Secretary-General to 
"devise urgently" an action plan for a comprehensive and systematic monitoring and 
reporting mechanism which would put in place a procedure for the systematic 
collection and channeling of information from the field through the relevant bodies in 
the UN system. It also called upon parties mentioned in the Secretary-General's report 
that recruit or use children in situations of armed conflict to prepare concrete action 
plans to stop the recruitment and use of children in wars. 
 The latest resolution, 1612, was adopted on 26 July 2005150 after a lengthy 
period of complex negotiations. Some members of the Council were frustrated with 
the lack of compliance in a number of areas in previous resolutions and wanted this 
new resolution to lead to more systematic enforcement of past resolutions and other 
international standards on children and armed conflict. However, they faced 
opposition by some members who were not keen to see the Council become further 
involved in the details of this issue.  The resolution created two important structures: a 
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monitoring and reporting mechanism and a Working Group of the Council on children 
and armed conflict. 
 The monitoring and reporting mechanism is a formal procedure for collecting, 
organizing and verifying the information that goes to the Working Group on children 
and armed conflict. It was a response to the problems in the past with obtaining 
accurate information about groups involved in recruiting and using children in armed 
conflict.  There had also been little progress on the action plans asked for in resolution 
1539. Now with resolution 1612 a more comprehensive and structured system for the 
collection and transmission of information has been put in place and the Council is 
better positioned to take more concrete action against groups in violation of 
international children and armed conflict norms. The Working Group of the Security 
Council on children and armed conflict is expected to review the reports of the 
mechanism and progress of the action plans every two months. In its 5573rd meeting 
on 28 November 2006 the Security Council strongly condemning the continuing 
recruitment and use of children in armed conflict in violation of international law, the 
Security Council reiterated its commitment to address the widespread impact of armed 
conflict on children and its determination to ensure continued implementation of its 
resolution 1612 (2005) and all previous resolutions on children and armed conflict. 
The Council also requested the Secretary-General to submit a further progress report 
on the implantation of resolution 1612, by February of 2008.151 
 The Security Council received the Secretary-General’s report on children and 
armed conflict,152 which provides information on developments from November 2005 
to September 2006.  The report covers compliance in ending the recruitment and use 
of children in armed conflict, and other grave violations, such as the killing and 
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maiming of children, rape and other sexual violence, abductions, denial of 
humanitarian access to children and attacks against schools and hospitals.  It also 
contains information on progress in the development and implementation of action 
plans, the assessment of the role and activities of child advisers and the 
recommendations of an independent review on the implementation of the monitoring 
and reporting mechanism. The report notes that, although progress has been made 
with respect to the protection of children in a number of situations of armed conflict, 
new situations have arisen that are of great concern.  The recent escalation of violence 
in the Middle East- in Lebanon, Israel and the Occupied Palestinian Territory -has 
resulted in thousands of child victims.  New evidence suggests that the recruitment 
and use of child soldiers in conflict, as well as other grave violations, are beginning to 
“migrate” within regions.  The movement of rebel groups across borders to prey upon 
vulnerable children needs further attention, and monitoring expertise to effectively 
address the problem needs to be developed. The report includes information on 
compliance and progress in situations on the Council’s agenda, including 
Afghanistan, Burundi, Côte d’Ivoire, the Democratic Republic of the Congo, Haiti, 
Iraq, Lebanon and Israel, Liberia, Myanmar, the Occupied Palestinian Territory and 
Israel, Somalia and the Sudan.  It also describes developments in countries not on the 
Council’s agenda, including Chad, Colombia, Nepal, Philippines, Sri Lanka and 
Uganda.153 
 The Secretary-General recommends that the Council consider expanding its 
focus and give equal attention to children affected by armed conflict in all situations 
of concern.  He also recommends giving equal weight to all categories of grave 
violations beyond the recruitment and use of child soldiers, including the killing and 
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maiming of children, rape and other grave sexual violence, abductions, attacks against 
schools or hospitals and denial of humanitarian access for children.  He encourages 
the Council to continue calling upon parties to prepare concrete, time-bound action 
plans to halt the recruitment and use of children in violation of international 
obligations applicable to them, and to expand the call for action plans to all situations 
of concern. The Secretary-General calls upon donors to ensure that adequate resources 
and funding are available to national Governments, the United Nations and partners 
for the rehabilitation and reintegration of all children who have been associated with 
armed forces, and to develop relevant and effective programmatic action that 
reinforces the rehabilitation and reintegration efforts for children, ensuring long-term 
sustainability and success of such interventions.  He welcomes the Council’s 
continuing consideration of effective targeted measures against parties to armed 
conflict who continue to systematically commit grave violations against children in 
armed conflict in defiance of Council resolutions. The Secretary-General also 
encourages States parties to the Convention on the Rights of the Child to take 
measures to support the recommendations of the Committee on the Rights of the 
Child, in particular by ratifying the Optional Protocol to the Convention and enacting 
legislation that explicitly prohibits by law the recruitment of children under the age of 
15 years into armed forces or groups, and their direct participation in hostilities. 
 The Council also had before it three reports by the Secretary-General on 
children and armed conflict in specific countries, namely the Sudan, Côte d’Ivoire and 
Burundi. The Secretary-General’s recent report on the children trapped in Sudan’s 
armed conflict154 says that, with the humanitarian and security situation there 
continuing to deteriorate, all parties should strive to put an end to grave children’s 
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rights violations and grant humanitarian workers unfettered access to children. In the 
report, he warns that renewed conflict in Darfur may have drawn attention away from 
the continuing practice of “ethnically targeted” sexual violence against girls and 
women.  He also details the abuse of children during the armed conflict, which has 
continued despite the signing of the two peace agreements, and he urges the leaders of 
the Government of National Unity and the Government of South Sudan to end child 
recruitment.  “The current peace processes in Darfur and southern Sudan offer a real 
opportunity for the leaders of the Sudan to end the practice of recruitment and use of 
children once and for all,” he states.  
 The report specifically focuses on the recruitment, maiming, killing, 
kidnapping and raping of children by various parties, ranging from the Janjaweed 
militias and rebel groups in Darfur to Chadian opposition forces and the Lord’s 
Resistance Army (LRA). While individual commanders of armed groups bear 
responsibility for grave violations by their forces, Mr. Annan says that the 
Government of National Unity and the Government of South Sudan are also directly 
accountable for violations by individuals under their command. “This responsibility of 
the Government must be stressed, particularly in the present context of shifting 
alliances and arrangements in the Sudan,” he says in the report.  He adds that he is 
deeply concerned about the increase in sexual violence against girls and women, 
particularly in Darfur, as well as reports of the systematic abduction and kidnapping 
of children there, where girls are often kidnapped for short periods for forced sex.  He 
also expresses his deep concern over the continued lack of access in many areas of the 
Sudan for child protection activities, particularly in the east.155 
 (a) Monitoring and Reporting Mechanism 
                                                 
155 Id. 
 149
 Resolution 1612 requested the Secretary-General to implement a monitoring 
and reporting mechanism that would provide a more systematic and coherent process 
for gathering objective, specific and reliable information on grave violations 
committed against children in situations of armed conflict. In his 2005 report the 
Secretary-General suggested that six especially egregious violations against children 
should receive priority in monitoring operations: recruiting and use of child soldiers; 
killing and maiming of children; rape and other grave sexual violence against 
children; illicit exploitation of natural resources; abduction of children; and denial of 
humanitarian access to children. 
 Over the years different UN bodies and NGOs have been monitoring abuses 
against children in situations of armed conflict but no one organisation had been 
responsible for coordinating the collection of information on the ground and ensuring 
that it goes through the UN system to the Council. As part of the monitoring and 
reporting mechanism the Secretary-General has designated a focal point at the country 
level who is accountable for the information that goes into the country reports on 
groups listed in the Secretary-General's lists. Having in place a proper system to 
monitor the actions of groups known to be involved in using children in armed 
conflict puts pressure on these groups to provide information on progress made in 
complying with international children and armed conflict norms and provides the 
Council with the evidence needed in order to take appropriate action.  While the last 
two resolutions have indicated that the Council will consider imposing targeted and 
graduated measures through country-specific resolutions it has not had accurate 
enough information to be able to follow through on this intention.156   
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 Taking into account the concerns of countries that had groups listed in Annex 
II, resolution 1612 made it clear that the monitoring and reporting mechanism would 
be set up with the cooperation of national governments and the activities of groups 
involved would be designed to support any work already being done by national 
governments. Also any discussions with groups involved in using children in armed 
conflict would be conducted within the context of peace processes already taking 
place. In practice the monitoring and reporting mechanism works as follows: In the 
field, the primary responsibility for follow-up, coordination and monitoring belongs to 
the United Nations field teams. Special Representatives of the Secretary-General and 
Resident Coordinators are the focal points at the country level. 
 In each country where children and armed conflict are an issue, a country task 
force on monitoring and reporting is to be formed and made up of UN actors 
(Department of Peacekeeping Operations (DPKO), United Nations Children's Fund 
(UNICEF), the Office for the Coordination of Humanitarian Affairs (OCHA), United 
Nations High Commissioner for Refugees (UNHCR), Office of the High 
Commissioner on Human Rights (UNHCHR), United Nations Development 
Programme (UNDP)) and NGOs and civil society actors. They gather, vet and 
integrate field-level information and provide reports to the Special Representatives of 
the Secretary-General or Resident Coordinators, who then send the reports to the 
Special Representative of the Secretary-General on Children and Armed Conflict.  
They also produce bimonthly reports focused on the six egregious violations which 
will be issued as an informal information report from the Secretary-General on 
situations where children are being used and violated in situations of armed 
conflict.157 
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 The office of the Special Representative of the Secretary-General for Children 
and Armed Conflict SRSG/CAA vets, verifies and consolidates the information into a 
report from the Secretary-General.  A Task Force on Children and Armed Conflict is 
convened when necessary by the Office of the Special Representative of the 
Secretary-General on Children and Armed Conflict. Other members of the Task Force 
are: UNICEF, DPKO, the Department of Political Affairs (DPA), the Office of Legal 
Affairs, UNHCHR, OCHA, the United Nations Development Fund for Women 
(UNIFEM), the Department of Disarmament Affairs, the Office of the Special 
Advisor on Africa, the Office of the Special Advisor on Gender Issues and 
Advancement of Women, UNHCR, UNDP and the International Labour Organisation 
(ILO).  
 A steering committee of the Task Force on children and armed conflict co-
chaired by the Office of the SRSG/CAA meets monthly to review the overall progress 
in monitoring and reporting. The other members of the steering committee are the 
OCHA, DPKO, UNHCR and UNHCHR. The two chairs also have informal monthly 
consultations with NGOs. In addition the Special Representative of the Secretary-
General on Children and Armed Conflict has agreed to meet with NGOs every two 
months. The reports then go to the Secretary-General's office. The country report is 
issued as an official report of the Secretary-General and is published as a Security 
Council document.  It is then made available to all interested members.  The report on 
egregious violations on children in situations of armed conflict becomes an informal 
information report from the Secretary-General. The two types of reports will be 
considered by the Working Group on Children and Armed Conflict and any 
recommendations on action to be taken will be considered at the latest at the next 
meeting of the Working Group. The Chairman of the Working Group is expected to 
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take the recommendations for action to be taken against a party involved in using 
children in a situation of armed conflict to the Security Council for formal 
endorsement.158 
           Resolution 1612 also asked for an independent review of the implementation of 
the monitoring and reporting mechanism by 31st July 2006.  The independent review 
was expected to assess the overall effectiveness of the monitoring and reporting 
mechanism as well as how well it is linked to the work of Council and other bodies of 
the UN. It was also expected to provide information on possible budget and resource 
implications and make recommendations for the full implementation of the 
monitoring and reporting mechanism. This review was first proposed by the USA and 
had strong support from China and Russia who felt that situations in Annex II of the 
Secretary-General's 2005 report should not be considered until after the independent 
review. However, the Working Group on children and armed conflict has accepted a 
wider interpretation of its mandate which allows it to consider Annex II situations 
before the independent review takes place.  At this point it is unlikely that the 
independent review was completed by the end of July.  The delays both in the 
establishment of the Working Group and in appointing the current Special 
Representative of the Secretary-General on children and armed conflict, means that 
the process did not become fully operational until 2006.    
(b) Working Group of the Security Council on Children and Armed Conflict 
 Resolution 1612 established a working group of the Security Council on 
children and armed conflict to review the reports of the monitoring and reporting 
mechanism and the progress in the development and implementation of the action 
plans on steps taken by groups named in the Secretary-General's lists to stop 
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recruitment and use of children in armed conflict.  In addition the Working Group on 
children and armed conflict is also expected to make recommendations on measures 
to promote the protection of children affected by armed conflict and bring in other 
bodies in the UN system, if necessary, in order to support the implementation of 
resolution 1612. France is the Chair of the Working Group on children and armed 
conflict which was established on 16 November 2005, four months after the adoption 
of resolution 1612 on 26 July 2005.  The slow start has been attributed to various 
factors such as the lack of clarity over the mandate of the Working Group and the 
search for an appropriate chair.159  
 A second meeting was held on 21 February 2006. The group was briefed by 
Hedi Annabi, Assistant Secretary-General for Peacekeeping Operations on the 
implementation of 1612 and Rima Salah, Deputy Executive Director of the United 
Nations Children's Fund (UNICEF) on her trip to Uganda and Burundi in February 
with the French Foreign Minister.  The Working Group on children and armed 
conflict also discussed its terms of reference but did not adopt any documents.  On 2 
May at its third meeting the Working Group adopted its terms of reference, the 2006 
work-programme and guidelines for reports that will be submitted to the Working 
Group by the Secretary-General. At future meetings the Working Group will consider 
specific country reports as well as an informal information paper containing a general 
overview from the Secretary-General on situations of armed conflict where children 
are severely affected.  Recommendations on actions that could be used to persuade 
groups using children in armed conflict to comply with international norms may be 
considered at the latest at the following Working Group meeting to be held two 
months later.  The Working Group has agreed to operate by consensus and will need 
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some time to come to an agreement on the recommendations that will go to the 
Council.160 
 At its fourth meeting on 26 June, the Working Group on children and armed 
conflict was briefed by Radhika Coomaraswamy, Special Representative of the 
Secretary-General on children and armed conflict and Ms Rima Salah, Deputy 
Executive Director of UNICEF. The Ambassador of the Republic of Congo also 
attended the meeting. The group exchanged views on the first country report on the 
Democratic Republic of Congo and agreed to negotiate draft recommendations to the 
Council as a follow-up to the report. The Working Group also discussed the 
Secretary-General's overview which drew attention to situations in Chad, Sri Lanka 
and Somalia.  The Working Group also considered what is being referred to as a 
Toolkit. This document is meant to provide the range of possible tools for dealing 
with groups that have not stopped recruiting and using children in armed conflict. The 
recommendations cover demarches, technical assistance, enhanced monitoring, 
working visits for the Working Group on children and armed conflict as well as the 
Council and also includes targeted sanctions as a possibility.161 
 The initiatives of resolution 1612 such as the monitoring and reporting 
mechanism and the formation of the Working Group on children and armed conflict 
have resulted in children and armed conflict being looked at far more regularly than 
any other thematic issue. While it is too early to assess its real impact some members 
feel that the formation of the Working Group has already put pressure on countries to 
work with the UN in implementing resolution 1612. They cite as an example the fact 
that both the Sri Lankan and Uganda governments have invited the UN to assess the 
situation in their countries.  During the Special Representative of the Secretary-
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General on children and armed conflict's visit to Uganda in June, the government of 
Uganda and UNICEF agreed to work out an action plan for the prevention, removal 
and integration of any child soldiers found in the government-allied militia and the 
Uganda People's Defence Forces.  Now that there is a more structured system in place 
to collect and verify information, the possibility of the Council taking stronger action 
against groups in violation of children and armed conflict international norms is 
perhaps being viewed as more than an empty threat. 
(ii) Other Instruments within the System of the UN 
 In parallel with the work of the Council a comprehensive body of children and 
armed conflict norms was being put in place in the UN system. High-level attention 
on the issue of children and armed conflict helped create the environment for the 
strengthening and expansion of significant legal instruments on children in armed 
conflict.  Among the most significant were the Rome Statute for the International 
Criminal Court 1998. This reflects an historic development in the campaign against 
the use of children in armed conflict. It defines the following acts as war crimes: 
“conscripting or enlisting children under the age of fifteen years into national armed 
forces or using them to participate actively in hostilities in an international armed 
conflict and conscripting or enlisting children under the age of fifteen years into 
armed forces or groups or using them to participate actively in hostilities in a non-
international armed conflict”.162  
  Another instrument is Convention 182 of the International Labour 
Organisation (ILO) concerning the prohibition and immediate Action for the 
Elimination of the Worst Forms of Child Labour which was adopted in June 1999 and 
entered into force in November 2000. International Labour Organization Convention 
                                                 
162 Art.  8 (2) (b) (xxvi) and (2) (e) (vii) of the Rome Statute of the International Criminal Court, UN 
Doc. A/CONF/183/9. entered into force 1 July 2002. 
 156
No. 182 declares that forced or compulsory recruitment of children for use in armed 
conflict is among the worst forms of child labour, 163 and calls for programmes of 
action to eliminate child soldiering with all necessary measures to ensure the effective 
implementation and enforcement, including the provision and application of penal 
sanctions or, as appropriate, other sanctions.164  
7. Regional Mechanisms for Protection of Child in Armed Conflict 
 The Council's focus on children and armed conflict has also encouraged policy 
makers in regional organizations like Economic Community of West African States 
(ECOWAS), Organisation of American States, the African Union and the 
Commonwealth, the Organisation for Security and Cooperation in Europe and the 
European Union (EU) to incorporate children and armed conflict concerns into their 
own agendas.  ECOWAS has been particularly active in this area adopting a peer 
review framework on the protection of children as well as establishing a Child 
Protection Unit in its Secretariat. The EU has adopted "Guidelines on Children and 
Armed Conflict". The initiatives of some of these organizations were acknowledged 
by the Council in resolution 1539. The African Charter on the Rights and Welfare of 
the Child, which entered into force in November 1999, was the first regional treaty to 
establish 18 as the minimum age for all recruitment and participation in hostilities.165 
8. Conclusion 
 A positive aspect of the Optional Protocol is that, as with the CRC, it will 
apply to all levels of conflict. These contrasts with existing humanitarian law, which 
only applies when the conflict has reached a specified level i.e. the provisions in 
Protocol II (internal conflicts) only, apply when the armed opposition "exercises such 
control over a part of its territory as to enable them to carry out sustained and 
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concerted military operations…" Therefore the Optional Protocol not only increases 
the protection in terms of recruitment for children but also applies when Protocol II 
cannot protect them. However, the Optional Protocol is optional: states are under no 
obligation to sign and ratify it. It is imperative, therefore that there is international 
pressure to encourage ratification. On an optimistic note, children’s rights instruments 
have a history of fast ratification. The CRC came into force a record 9 months after it 
was open for signature. It may be that the international momentum that has driven the 
rise of children’s rights over the past decade or so will not only carry the Optional 
Protocol into force sooner rather than later and but will also attract a large number of 
signatories. 
 A special clause has been inserted to allow State Parties to the CRC, who have 
not ratified to proceed with signing and ratifying the Optional Protocol Article 9(1). 
This was included for the benefit of the USA, which is the only country to have 
signed but not ratified the CRC. This is unprecedented in the development of 
international human rights instruments. It is therefore hoped that the USA, having 
succeeded in weakening the Optional Protocol to accommodate its domestic policy, 
will sign and ratify quickly. Under Article 6(1) Optional Protocol State Parties will 
have an obligation to take measures to ensure effective implementation of its 
provisions. Unfortunately, the only monitoring mechanism is the examination by the 
Committee on the Rights of the Child reports that States are obliged to submit 
detailing the measures that have been taken for implementation (Article 8). The 
experience of country reports to the Committee under Article 44 of the CRC shows 
that a reporting obligation is not necessarily a guarantee of full implementation of 
children’s rights. 
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 While excessive optimism would be misplaced, the Optional Protocol is an 
important development. States will find it difficult to ignore its provisions, and 
especially so if mass ratification combines with international lobbying. This Protocol 
is not the end of the road, but it is an important step along the way and will prove a 
powerful tool for advocacy and persuasion. 
 In the words of the UN Special Representative for Children in Armed Conflict, 
Olara Otunnu, the Optional Protocol can achieve three things: “The first is the 
mobilization of a major movement of international pressure to lean on parties in 
conflict that are currently abusing children as combatants. Secondly, it is important to 
address the political, social and economic factors that create the environment that 
facilitates the exploitation of children in this way. Thirdly, it will enable us to 
mobilize necessary resources and capacity to pursue more effective programmes of 
demobilization, disarmament and social rehabilitation of children forced to participate 
in war".166  
 Undoubtedly, this instrument has been weakened by compromise in some of 
its key provisions. This said, any move to eliminate the use of child soldiers and 
promote their demobilization and reintegration must be welcomed. Ultimately it must 
be recognized that the recruitment to armed forces and deployment in conflict, of 
under 18s is simply unacceptable and that those states and non-state entities that 
recruit and deploy them should face serious consequences. 
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Chapter Five 
Optional Protocol to the Convention on the Rights of the Child on the Sale of 
Children, Child Prostitution and Child Pornography 
1. Introduction 
 This Chapter examines the optional protocol and other international laws for 
sale of children, child prostitution and child pornography, at both a global and a 
regional level. This Chapter provides the reader with an understanding of the 
international law framework, efforts and issues relating to the elimination of the 
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phenomenon. It also describes the international bodies and monitoring mechanisms as 
well as regional efforts for the protection of children from sale, prostitution and 
pornography.  
 The trafficking of children is a major violation of international law and is 
specifically prohibited under Article 35 of the Convention on the Rights of the Child 
(CRC). States are required to take measures "to prevent the abduction of, the sale of 
or traffic in children for any purpose or in any form".167 On the issue of traffic in 
children, therefore, international standards are not limited to dealing with recruitment 
to prostitution, but address a range of situations in which children are taken away 
from their families for some form of exploitation, whether this occurs with or without 
the agreement of their parents or guardian. These situations include: international 
trafficking of children for purposes of adoption,168 recruitment (either national or 
international) for any form of sexual exploitation, including prostitution and 
pornography,169 recruitment to work in cases in which children are sent away from 
their families (whether to another country, or in the same country)170 and trafficking 
of children's organs for transplant or any other purpose. In every case, the children 
concerned are all those under the age of 18, unless, under the law applicable to the 
child, majority is attained earlier.171  
 When children are trafficked across international frontiers, States have certain 
responsibilities to ensure that the children concerned are treated appropriately, notably 
as victims of abuse and not as criminals. In particular, states and national and 
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international organizations should ensure that the true age of the children is 
ascertained by independent and objective assessment, preferably with the co-operation 
of the non-governmental sector. If they are to be returned to the country of origin, 
their safety must be guaranteed by independent monitoring and follow-up. Pending 
their return to the country of origin, they should not be treated as illegal migrants by 
the receiving countries, but should be dealt with humanely as special cases of 
humanitarian concern. Upon the children's return, the country of origin should treat 
them with respect and in accordance with international human rights principles, 
backed up by adequate family-based and community-based rehabilitation measures.172  
 The issue of trafficking in children has been the focus of recent international 
concern and has been the subject of many multi-national conferences. In its 
Programme for Action, the International Conference on Population and Development 
held at Cairo stated that "all states…should give the highest possible priority to 
children. The child has the right to standards of living adequate for its well-being and 
to be protected from all forms of physical or mental violence, maltreatment or 
exploitation, including sale, trafficking, sexual abuse and trafficking in its organs".173 
The World Congress against Commercial Sexual Exploitation of Children174 
considered the scope of the problem and measures that could be adopted by national 
authorities to combat its existence. The focus is not on punishing the victims but on 
the importance of programmes to rehabilitate victims and to prevent children 
becoming victims of trafficking.  
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 The extent of the problem of trafficking and sexual exploitation of children led 
the UN member states to start negotiating the terms of the draft Optional Protocol to 
the Convention on the Rights of the Child dealing specifically with the sale of 
children, child prostitution and child pornography. The Optional Protocol to the 
Convention on the Rights of the Child on the sale of Children, Child Prostitution and 
Child Pornography is an international effort to strengthen existing mechanisms to help 
address the exploitation of children.  
2. Steps of Drafting  
 At its forty-eighth session, the Commission on Human Rights (CHR) in its 
resolution 1992/74 of 5 March 1992, adopted the Programme of Action for the 
Prevention of the Sale of Children, Child Prostitution and Child Pornography, and 
request for effective implementation of the Programme of Action, the Commission 
requested all states to inform the sub-Commission of Non Discrimination and 
Protection of Minorities periodically of measures adopted to implement the 
Programme of Action and on the efficacy of such measures and requested the Sub-
Commission to submit every two years a report to the Commission on the state of 
implementation of the Programme of Action by all States.  
 At its fiftieth session, in its resolution 1994/90, and in follow -up to General 
Assembly Resolution 48/156, the Commission decided to establish an open-ended 
inter-sessional working group of the Commission on Human Rights responsible for 
elaborating, as a matter of priority and in close cooperation with the Special 
Rapporteur on the Sale of Children, Child Prostitution and Child Pornography and the 
Committee on the Rights of the Child, guidelines for a possible draft optional protocol 
on the sale of children, child prostitution and child pornography, as well as the basic 
measures required for their prevention and eradication. The Commission requested the 
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Secretary-General to invite Governments, intergovernmental organizations, the 
Special Rapporteur, the Committee on the Rights of the Child and non-governmental 
organizations to send comments on the guidelines for a possible draft optional 
protocol for consideration by the working group, and to circulate these contributions 
to Governments in advance of the meeting of the working group. Also the 
Commission on Human Rights requested the working group to take into account 
available documentation and information including, inter alia, the report of the second 
International Workshop on National Institutions for the Promotion and Protection of 
Human Rights; further request was made to the working group to meet between 
sessions for a period of two weeks before the fifty-first session of the Human Rights 
Commission, and decided  to consider, as a matter of priority, at its fifty-first session a 
specific sub-item entitled "Question of a draft Optional Protocol to the Convention on 
the Rights of the Child on the Sale of Children, Child Prostitution and Child 
Pornography, as well as the basic measures needed for their prevention and 
eradication". 175 
 At its fifty-first session, in its resolution 1995/78, Human Rights Commission 
decided that the open-ended inter-sessional working group of the Commission on 
Human Rights for the elaboration of guidelines on a possible optional protocol on the 
sale of children, child prostitution and child pornography, shall elaborate, as a matter 
of priority and in close cooperation with the Special Rapporteur and the Committee on 
the Rights of the Child, and on the basis of the guidelines contained in annex I of the 
report of the working group,176 a draft optional protocol to the Convention on the 
Rights of the Child on the sale of children, child prostitution and child pornography. 
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 At its fifty-third session, the Commission considered the report on the third 
session of the working group177 and, in its resolution 1997/78 requested the working 
group to meet for a period of two weeks, or less if possible, prior to the fifty-fourth 
session of the Commission to finalize the draft optional protocol before the tenth 
anniversary of the Convention on the Rights of the Child. At the session, the 
Commission had before it the report of the working group on its fourth session.178  
 The working group had difficulty reaching agreement on the meaning of such 
terms as the 'sale of children,' 'child prostitution' and 'child pornography' and the 
debate on the wording and scope of the First Optional Protocol to the Convention of 
the Rights of the Child took some time. The definition, for example of the sale of 
children proved to be particularly problematic with some delegations favoring a 
narrow application restricting it exclusively to sexual exploitation and others 
preferring to take a broader view to cover the sale of minors for all exploitative 
employment. It was also suggested that a definition of 'child sex tourism' be included 
in the First Optional Protocol although the delegates had encountered difficulties 
reaching a consensus on this point. This would be the first international treaty to 
attempt to define this concept. It was proposed that child sex tourism means “tourism 
organized with the intention to facilitate or effect directly or indirectly the sale of 
children, child pornography, child prostitution or any unlawful sexual practices”.179  
 The Optional Protocol to the Convention on the Rights of the Child on the 
Sale of Children, Child Prostitution and Child Pornography (CRC-OP-SC) was 
adopted by the UN General Assembly on May 25, 2000.180  It entered into force on 
January 18, 2002. As of February 25, 2008, it had been ratified by 126 countries.  
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3. Objectives 
 The objective of the Optional Protocol is to expand upon the provisions of the 
Convention on the Rights of the Child in the areas of sexual exploitation and sexual 
abuse of children, and the abduction, sale and traffic of children. It requires States 
parties to prohibit the sale of children, child prostitution and child pornography 
through criminal or penal legislation, to develop public awareness measures in this 
respect and to put in place measures for the protection of child victims. The Optional 
Protocol gives special emphasis to the criminalization of serious violations of 
children's rights. Its definitions of three violations of child's rights covered- sale of 
children, child prostitution and child pornography- can enhance international 
cooperation for their penalization. Countries that ratify the Optional Protocol on the 
Sale of Children, Child Prostitution and Child Pornography agree to include in their 
criminal code the sale of children, illegal adoption, child prostitution and 
pornography. The Protocol also emphasizes the value of international cooperation and 
of public awareness, information and education campaigns to ensure the protection of 
children from sexual exploitation.  
4. Key Provisions 
 The Optional Protocol in Article 1 obliges States parties to prohibit the sale of 
children, child prostitution and child pornography, as defined in the Optional Protocol 
according to Article 2: (a) sale of children means any act or transaction whereby a 
child is transferred by any person or group of persons to another for remuneration or 
any other consideration; (b) child prostitution means the use of a child in sexual 
activities for remuneration or any other form of consideration; (c) child pornography 
means any representation, by whatever means, of a child engaged in real or simulated 
explicit sexual activities or any representation of the sexual parts of a child, the 
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dominant characteristic of which is depiction for a sexual purpose. Article 3mentioned 
that as a minimum, criminal or penal law shall cover such acts and activities as: (a) 
the offering, delivering, or accepting by whatever means a child for the purpose of 
sexual exploitation, transfer of organs for profit, engagement in forced labour; (b) 
improperly inducing consent, as an intermediary, for the adoption of a child; (c) 
offering, obtaining, procuring or providing a child for child prostitution; (d) 
producing, distributing, disseminating, importing, exporting, offering, selling, or 
possessing child pornography; 
  It further obliges States parties to ensure that the above offences are covered 
under their respective criminal codes, and that such offences are punishable by 
appropriate penalties. Attempted offences are also proscribed. According to Article 4, 
States parties must establish jurisdiction over the above offences in specified 
circumstances, when: they are committed in its territory or on board a ship or aircraft 
registered in that state; the alleged offender is a national of that state or is a habitual 
resident in its territory; the victim is a national of that state; the offender is in that state 
and is not extradited. 
   Extradition and mutual assistance are also provided for in this context in 
Article 5 which explains that the offences set out in the Protocol will be included as 
extraditable offences in any extradition treaty existing between states and shall be 
included as extraditable offences in every extradition treaty subsequently concluded 
between them; in the absence of an extradition treaty, the Protocol may be considered 
the legal basis required for extradition with regard to offences covered under it. 
Article 6 asks states to cooperate in, and assist with, investigations or criminal or 
extradition proceedings brought in respect of relevant offences, including assistance in 
obtaining evidence necessary for the proceedings. 
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 Subject to the provisions of national law, states parties shall: (a) take measures 
to provide for the seizure and confiscation of, for example, materials and assets used 
to commit or facilitate offences under the protocol, proceeds derived from such 
offences; (b) execute requests from another State Party for seizure or confiscation of 
goods or proceeds; (c) take measures aimed at closing on a temporary or definitive 
basis premises used to commit such offences.181 The Optional Protocol under Article 
8 also obliges States parties to adopt appropriate measures to protect the rights and 
interest of child victims at all stages of the criminal justice process; to take various 
preventive measures, including the dissemination of information, education and 
training on the matter; and to provide all appropriate assistance to victims.  
 Article 9 obliges states parties to adopt or strengthen, implement and 
disseminate laws, administrative measures, social policies and programmes shall be 
adopted or strengthened, implemented and disseminated to prevent the offences 
referred to in the Protocol; all feasible measures shall be taken to ensure all 
appropriate assistance to victims of the stipulated offences; procedures through which 
to seek compensation for damages from those legally responsible shall be available; 
appropriate measures shall be taken aimed at effectively prohibiting the production 
and dissemination of material advertising the offences described in the Protocol. 
  The Optional Protocol in Article 10 provides a framework for increased 
international cooperation in these areas, in particular for the prosecution of offenders 
and calls for steps to be taken to strengthen international cooperation for the 
prevention, detection, investigation, prosecution and punishment of those responsible 
for acts involving the sale of children, child prostitution, child pornography and child 
sex tourism; international cooperation shall also be promoted to assist child victims 
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for their physical and psychological recovery, social reintegration and repatriation; 
such cooperation shall also be strengthened in order to address the root causes that 
contribute to the vulnerability of children to the practices of sale, prostitution, 
pornography and child sex tourism. As in other provisions in all human rights 
instruments Article 11 provides that nothing in the Protocol shall affect any provisions 
which are more conducive to the realization of the rights of the child and which may 
be contained in national law or international law in force for a state. In Article 12 
states parties are under an obligation to submit within two years   following the entry 
into force of the Protocol for each state, a report to the Committee on the Rights of the 
Child providing comprehensive information on the measures it has taken to 
implement the provisions of the Protocol; subsequent reports shall be submitted every 
five years. The Optional Protocol is silent on reservations. 
  Denunciation of the Optional Protocol is possible at any time by written 
notification and it takes effect one year after the date of receipt of the written 
notification by the Secretary-General. Denunciation does not have the effect of 
releasing the State party from its obligations under this Optional Protocol in regard to 
any act or omission which occurs prior to the date at which the denunciation becomes 
effective, nor does it prejudice in any way the continued consideration of any matter 
which is already under consideration by the Committee on the Rights of the Child 
prior to the date at which the denunciation becomes effective (Article 15). 
 It is important to recall that as an Optional Protocol to the CRC, this text must 
always be interpreted in light of the Convention as a whole and be guided always by 
the principles of non-discrimination, best interests and child participation. 
5. International Bodies and Monitoring Mechanisms 
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      (i) Special Rapporteur of the Commission on Human Rights on the 
 Sale of   Children, Child Prostitution and Child    Pornography  
 On 20 November 1989, the United Nations General Assembly in New York 
adopted the CRC. This international instrument recognizes "that in all countries in the 
world, there are children living in exceptionally difficult conditions, and that such 
children need special consideration". By 2000, over ten years after its adoption, 
almost every country in the world has signed and agreed to be bound by the 
provisions of the Convention. In its resolution 1990/68 entitled "Rights of the Child", 
the Commission on Human Rights decided to appoint for a period of one year a 
Special Rapporteur to consider matters relating to the sale of children, child 
prostitution and child pornography. The mandate-holder is required to investigate the 
exploitation of children around the world and to submit reports on the findings to the 
General Assembly and the Commission on Human Rights, making recommendations 
for the protection of the rights of the children concerned. These recommendations are 
targeted primarily at Governments, other United Nations bodies and non-
governmental organizations.  
 The Commission on Human Rights has "requested the Special Rapporteur, in 
carrying out his mandate, to continue to seek and receive credible and reliable 
information from Governments, United Nations bodies, specialized agencies and 
intergovernmental and non-governmental organizations".182 The Special Rapporteur 
was appointed to be responsible for preparing annual reports for the Commission, 
carrying out field visits and preparing country-specific reports. The mandate of the 
Special Raporture was created by a resolution a few months after the General 
Assembly adopted the Convention on the Rights of the Child. The creation of this 
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mandate was a result of growth in international awareness of child rights generally, 
but more specifically in awareness about commercial sexual exploitation of children. 
The creating resolution did not specify details as to how the mandate holder should 
carry out his or her work, and accordingly the three Special Raportures to date have 
different approaches.183 
 Professor Vitit Muntarbhom (1990-1994) examined the nature of the concerns 
of the mandate and sought to create awareness about subjects which were still very 
taboo in many countries. Ms. Ofelia Calcetas Santos (1995-2001) addressed certain 
catalysts in society which could both serve to protect children to be agents for their 
abuse, i.e, media and education. She sought to develop definitions as to the elements 
of her mandate, and by regularly attending the annual meeting of the Working Group 
to develop an Optional Protocol to the Convention on the Rights of the Child on the 
Sale of Children, Child Prostitution and Child Pornography, she was able to assist the 
participating states in developing definitions which were finally adopted with the 
Optional Protocol in 2000. Ms. Calcetas Santos occasionally addressed particular 
concerns to the countries involved. For example, in 1999, she appealed to the 
Government of Japan concerning the extent of child pornography available through 
Japanese internet providers, and one year later was advised that new legislation had 
been enacted in this regard.184   
 Mr. Juan Miguel Petit was appointed to the mandate in 2001 and announced 
that he intended to intervene whenever possible to help individual victims of the 
concerns of his mandate. A measurable impact of his interventions has been 
demonstrated in connection to his country visit to France in 2002.185 One particular 
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concern which was brought to his attention involved situation of medical 
professionals who are at risk of disciplinary or criminal sanctions for making “false 
allegations” where they have issued medical certificates confirming a diagnosis of 
sexual abuse of a child. The Special Raporture addressed his concerns to the 
Government of France as well as French Medical Board, and in December 2003, 
legislation was amended in order to ensure that medical professionals are immune 
from such proceedings.  
(ii) Security Council Resolutions 1261 (1999) and 1314 (2000) 
 These resolutions of the Security Council on the use of children in armed 
conflict address the sexual exploitation of children and are extremely significant 
because they are binding on all member states of the United Nations. While 
resolutions 1261 and 1314 both urge all parties to armed conflict to ensure the 
protection of all children in situations of conflict, they also have individual provisions 
for the vulnerabilities of girls. In Resolution 1261, all parties to armed conflict are 
urged to “take special measures to protect children, in particular girls, from rape and 
other forms of sexual abuse and gender-based violence in situations of armed conflict 
and to take into account the special needs of the girl child throughout armed conflicts 
and their aftermath, including in the delivery of humanitarian assistance”. Similarly, 
Resolution 1314 “underlines the importance of giving consideration to the special 
needs and peculiar vulnerabilities of girls affected by armed conflict, including, inter 
alia, those heading households, orphaned, sexually exploited and used as combatants, 
and urges that their human rights, protection and welfare be incorporated in the 
development of policies and programmes, including those for prevention, 
disarmament, demobilization and reintegration”. 
(iii) Office of the High Commissioner for Human Rights 
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 The Office of the United Nations High Commissioner for Human Rights 
(UNHCHR) services the Committee on the Rights of the Child with technical and 
substantive support. UNHCHR also plays the role of catalyst between partners with 
the view to strengthening the implementation of children’s rights at the country level. 
In this regard, UNHCHR develops technical assistance and advisory services 
programmes in a wide range of countries. Additionally, the UNHCHR launched in 
1996 a Plan of Action to strengthen the implementation of CRC. The purpose of this 
plan is to provide substantive support to the Committee’s work with the states parties 
reporting process and assist where necessary in transforming recommendation into 
reality through the provisions of adequate resources, coordination and follow-up.186  
(vi) Sexual Exploitation and the UN Study on Violence against Children 
 In November of 2001 the UN General Assembly requested the Secretary-
General to conduct an in-depth report on violence against children. This request 
followed intense lobbying from non-governmental organizations (NGOs), which built 
on the recommendation for such an investigation from the Committee on the Rights of 
the Child. The Committee made their initial recommendation after substantial NGO 
input at two days of general discussion on violence against children held in 2000 and 
2001.  
 The General Assembly's request that the Secretary General conduct an in-
depth inquiry into violence against children should be viewed as a unique opportunity 
to expose the extent of the problem and identify safeguards to better ensure protection 
of children from violence. For the subgroup on Sexual Exploitation against Children, 
it is an opportunity to ensure that the sexual abuse and exploitation of children is a 
core part of the study's focus. In submissions to the Commission on Human Rights, 
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UNICEF and national governments, NGOs have strongly supported the Convention 
on the Rights of the Child (CRC) Committee's recommendations that the Study 
document as comprehensively as possible different types of violence against children. 
Subgroup members have also stressed that the Study's aim should be to make violence 
to children visible as an essential step towards reducing and ending it, and that it 
should include the development of strategies to effectively prevent and combat all 
forms of violence against children, including sexual abuse, exploitation and violence. 
The CRC Committee also recommended that the Study should cover violence against 
children within the family and in the home, in schools, in care or residential 
institutions both state and private, in work situations, in the streets, in detention 
facilities and prisons, and also examine violence by police and the use of capital and 
physical punishment. The Committee suggested that violence should include all forms 
of physical or mental violence, injury or abuse, neglect or negligent treatment, 
including sexual abuse and bullying in schools. For the subgroup on Sexual 
Exploitation against Children it is imperative that in each of these places - the home, 
the school, on the streets and in institutions - the nature and extent of sexual violence 
be exposed. Too often, sexual violence against children goes unreported and the 
violated children unassisted. An outcome of the study should be clear strategies which 
seek to prevent sexual violence against children and to assist those who are survivors 
of sexual abuse.187  
 Professor Paulo Sergio Pinheiro has been appointed by the UN as the 
Independent Expert to lead the Study. The subgroup on Sexual Exploitation against 
Children worked closely with the subgroup on Children and Violence to ensure that 
Professor Pinherio is informed by NGO knowledge and grassroots experience. Joint 
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meetings between the subgroup on Sexual Exploitation against Children and the 
subgroup on Children and Violence are planned.  
 The United Nations Secretary-General's Study on Violence against Children 
has been a global effort to paint a detailed picture of the nature, extent and causes of 
violence against children, and to propose clear recommendations for action to prevent 
and respond to it. This is the first time that an attempt has been made to document the 
reality of violence against children around the world, and to map out what is being 
done to stop it. Since 2003, many thousands of people have contributed to the study in 
consultations and working groups, through questionnaires and in other ways. Children 
and young people have been active at every level. On 11 October 2006, the UN 
General Assembly considered the study's findings and recommendations.188  
 The Pinheiro study finds that shocking levels of violence affect the lives of 
children on all parts of the globe. Among the report’s findings: Between 20 and 65 
percent of school-age children report having been verbally or physically bullied in the 
past 30 days. Corporal punishment such as beating and caning is standard practice in 
schools in a large number of countries, and is often responsible for school drop-out; 
126 million children are involved in hazardous work, often enduring beatings, 
humiliation and sexual violence by their employers; Institutionalized children—
whether in orphanages or detention facilities—are at particular risk of violence from 
the staff responsible for their care, including torture, beatings, isolation, restraints, 
rape, and harassment; As many as 150 million girls and 73 million boys worldwide 
are raped or subject to sexual violence each year, usually by someone in their family 
circle. Between 133 and 275 million children annually are estimated to witness 
domestic violence; Violence in the family in the form of harsh punishment is common 
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in both industrialized and developing countries. Children in all regions have reported 
the physical and psychological hurt they suffer at the hands of their parents and 
caregivers; Over 50,000 children a year die as a result of homicide; 1-2 million are 
treated in hospitals for violence-related injuries; The majority of violent acts against 
children are perpetrated by people who are part of their lives: parents, teachers, 
schoolmates, employers, and caregivers. In only sixteen States has all violence against 
children been prohibited, leaving the vast majority of the world’s child population 
without adequate legal protections from violence; Violence against children exacts 
extraordinary costs to society, and is linked to lifelong social and health problems, 
including post-traumatic stress disorder; depression; antisocial and aggressive 
behaviors; substance abuse; lung, heart, and liver disease; impaired academic and 
work performance; problematic peer relations; and greater involvement with the 
criminal justice system.189  
  The Pinheiro study was conducted through an intensive consultation process 
including nine regional consultations involving governments, civil society, and 
children; thematic consultations with relevant experts; field visits; questionnaire 
responses by 133 governments; and submissions from hundreds of organizations 
around the world.  
(v) First World Congress against the Commercial Sexual Exploitation of     
      Children and Agenda for Action: Stockholm 1996 
 The first Congress brought states together in order to develop strategies to 
combat the commercial sexual exploitation of children. At the conclusion of the first 
Congress, all 122 states attending the Congress adopted the Stockholm Declaration 
and the Agenda for Action, which had been drafted to embody these strategies. By 
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doing so, states committed themselves to giving high political and resource priority to 
the problem, to criminalizing all forms of sexual exploitation, and to developing laws 
to combat and prevent the exploitation of children. States also pledged to draw up 
national plans of action to reduce the number of children who are sexually exploited, 
by the year 2000.190 Five years after these first commitments were made, a second 
congress was held in Yokohama to review the progress made by states and to devise 
further methods to protect children from sexual exploitation.  
 Since the first meeting in Stockholm, the international community has focused 
a lot of attention on the issue of child sexual exploitation and a number of important 
documents have been drafted. In 1999, the International labour Organization adopted 
the ILO Convention 182 on the Worst Forms of Child labour. The sale and trafficking 
of children, and the use, procuring or offering of a child for prostitution, for the 
production of pornography or for pornographic performances, are included in the list 
of the worst forms of child labour. States parties are obliged to design and implement 
programmes for action to end these practices. The following year, the Optional 
Protocol to the Convention on the Rights of the Child on the Sale of Children, Child 
Prostitution and Child Pornography was adopted. The Optional Protocol came into 
force on 18th January 2002, exactly one month after the Second Congress. While the 
Optional Protocol certainly raised awareness of the urgent need to take action, many 
commentators voiced disappointment that it merely reiterated existing instruments. 
Further, criticisms were made that not only did the Optional Protocol fail to advance 
protection for children, but that it actually set a lower standard than the CRC. For 
example, States are obliged only to take all feasible measures rather than all 
appropriate measures to end commercial sexual exploitation. The United Nations 
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Convention against Transnational Organized Crime and its supplementary Protocol to 
Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children 
(2000) have recently been adopted, adding to the framework of international 
legislation that addresses child commercial sexual exploitation. The Protocol contains 
the first international agreement on the definition of trafficking and also, significantly, 
addresses the demand side of exploitation that leads to trafficking. 
 The Council of Europe Convention on Cybercrime (2001) is the first 
international instrument to tackle crimes on the Internet and the first to specifically 
oblige States to criminalize child pornography on the web (Article 9). Although the 
Convention is a regional instrument, States that are neither members of the Council of 
Europe nor were involved in the elaboration of the instrument, can be invited to 
accede.  
(iv) Second World Congress against the Commercial Sexual Exploitation of   
      Children: the Yokohama Global Commitment and follow-up activities 
 At the Second Congress, in 2001, it was found that the grand commitments 
made in 1996 had not been translated into reality. Five years after the First Congress, 
the situation for children had actually worsened and new forms of exploitation had 
emerged. While international legislation had been developed, there was 
disappointment at the speed of implementation of laws and programmes to combat the 
trade and at the general lack of State action. Indeed, only 34 countries had met the 
2000 deadline for the submission of national plans of action. However, there have 
been some positive results since Stockholm. The First Congress succeeded in raising 
awareness of the issues and placing the commercial sexual exploitation of children 
high up on the international child rights agenda. At a national level, while national 
plans of action have not been forthcoming, the Congress noted that many States have 
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enacted national legislation, criminalizing the trade. However, as States have not 
heeded calls to develop data collection methods, the impact of such reforms is 
difficult to assess. Progress has been made in combating child sex tourism.  21 
countries have changed their national laws to allow abusers to be prosecuted at home 
for crimes that they commit against children abroad. Although prosecutions under 
extraterritorial law have been limited, the massive publicity that has been given to 
these cases may well have a deterrent effect on child sex tourists in the future.191  
 The Second Congress was viewed as highly successful, attracting 138 States, 
which indicated the growing State interest in this issue, and over 3000 delegates 
including 90 official youth delegates, who fully participated in proceedings, unlike in 
1996. Delegates expressed a strong will to reiterate and build on past commitments to 
end the child sex trade. One of the most important messages to come out of the 
Congress was that the demand side of commercial child exploitation must be urgently 
investigated and tackled. At the conclusion of the Second Congress, the Yokohama 
Global Commitment 2001 was adopted, which reinforced the Stockholm Declaration 
and called on Governments and NGOs to renew their fight against the Commercial 
Sexual Exploitation of Children (CSEC). The Global Commitment specifically 
includes calls for: fast ratification of the relevant international instruments; action to 
tackle root causes including improved educational access for children, especially for 
girls, anti-poverty programmes, social support measures, and public awareness 
raising; action to criminalize the commercial sexual exploitation of children in all its 
forms, while not criminalizing or penalizing the child victims; training for law 
enforcement officers; increased international co-operation; increased resources to be 
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made available by States; and the increased participation of young people in the fight 
to end the trade.192  
 The Yokohama Global Commitment was agreed by consensus at the final 
session of the Congress.  It demonstrates a re-affirmation of the existing Agenda for 
Action enhancing its text by: reinforcing the partnerships among various actors 
through the language of ownership used in the document, which refers to “Our Global 
Commitment”, by underscoring closer linkages between other child rights monitoring 
mechanisms such as the Committee on the CRC and the Special Rapporteur, by 
identifying the Second World Congress as a follow up initiative and thus recognizing 
the effort to combat CSEC as a continuous and structured process, and by recognizing 
the results of the pre-Congress regional consultations and encouraging the “effective 
implementation” of their conclusions and recommendations to enrich the content of 
the follow up action of Congress.193  
 Regional Commitments resulted from the regional preparatory consultations 
which were organized for the second World Congress.  Each of the regional 
consultations produced individual outcomes documents,194 which were later presented 
at the Congress. They stand as locally articulated commitments for combating CSEC 
in each region, defining priority actions to be taken by countries, given the contexts 
and realities of their situations. In this regard they bring a new dynamism and strength 
and advance the struggle against CSEC.  While there is unevenness in the strength of 
the language among the regional commitments, each provides unique opportunities 
for action at the local level and offers another tool with which to press for 
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implementation of the Agenda.  Specific features of the regional commitments have 
therefore served to guide the nature of follow-up action. The following examples 
provide a partial picture of priorities identified in some of the regional commitments 
and follow-up action that has been undertaken for implementation.  
 The Regional Commitment and Action Plan of the East Asia and Pacific 
Region against CSEC was made by the delegates of 25 governments, in cooperation 
with UN agencies, international organizations, NGOs, and young people. It is by far 
the strongest of the regional documents containing timeframes for action and firm 
language to provide direction.  For example, precise plans for follow-up are contained 
in several parts of the document. Progress is to be reviewed and evaluated in 2003, a 
regional focal point is to be identified to encourage implementation of the Stockholm 
Agenda, and United Nations Economic and Social Commission for Asia and the                 
Pacific (UNESCAP) and UNICEF are requested to monitor implementation. Further 
provision is made for follow up by the encouragement of sub-regional agencies and 
organizations including UNESCAP, Association of Southeast Asian Nations 
(ASEAN) and the Pacific Islands Forum Secretariat ‘to concretize measures against 
CSEC’ The Action Plan also has the most comprehensive provisions of all the 
regional documents concerning child/youth participation.195 
 The Rabat Final Declaration of the Arab-African Forum against Sexual 
Exploitation of Children was made by governmental delegations from Middle East 
and West Africa (MENA),  West and Central Africa Regional Office (WACARO), 
and Eastern and Southern Africa Regional Office (ESARO). It identifies the 
Stockholm Congress as a platform for the creation of global awareness of the problem 
of sexual exploitation of children, and requiring regional specificities. For the Arab-
                                                 
195 Id. 
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African countries the regional challenges identified include the fact that sexual 
exploitation is a ‘taboo’ subject, the dearth of data and analysis on sexual exploitation 
of children, the scarcity of human resource training programmes and structures to help 
child victims, and the number of armed conflicts in the region. Significantly, it 
declares that sexual exploitation of children is closely linked to HIV/AIDS and 
sexually transmitted diseases. Furthermore, the Declaration places the consultation 
within the context of on-going efforts to improve the situation for children through 
implementation of the CRC, its Protocols and other international instruments, thus 
adopting a holistic approach to child protection. Although it makes recommendations 
rather than firm commitments and provides no undertakings toward the 
implementation of the Agenda for Action, or timeframes, it does position the most 
important issues for the region, in particular the ‘taboo’ around sexual matters, and the 
link between CSEC and AIDS clearly as priorities to be addressed in the context of 
the struggle.  
 The Commitment for a Regional Strategy against CSEC in Latin America and 
the Caribbean was made by the government representatives, with the support of 
international organizations, and national and international non-governmental 
organizations, at the consultation. The Montevideo document highlights the difference 
between sexual exploitation of children, which it states to include incest and all forms 
of sexual contact with children, and commercial sexual exploitation, which is tied to a 
remuneration in cash or in kind. It points out that both are forms of sexual violence, 
but require different forms of response. In this connection it commits to design and 
formulate indicators to differentiate between commercial and non-commercial sexual 
exploitation, and for the risk factors affecting children.196  
                                                 
196 Supra note 30, at 13. 
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 The document also seeks to have the question of demand made central and 
visible in all actions against CSEC, underscoring that there has been little exploration 
of the motivation that fuels demand. Finally it commits to create databases that will 
facilitate monitoring of programmes to combat both forms of sexual exploitation, 
including databases on offenders and offender networks in every country and to 
constitute a Working Group consisting of governments, international organizations 
and NGOs to promote and coordinate the regional strategy and to follow up on 
national implementation, assessing progress in 2004. 
6. Regional Mechanisms and Efforts for Protection of Child from Sale,      
Prostitution and Pornography 
     (i) The Pacific Regional Workshop on Combating Poverty and the 
Commercial Sexual Exploitation of Children and Youth, Fiji, September 
2003 
 Government and civil society representatives from 12 island nations of the 
Pacific region met at Nadi, Fiji, in September to discuss and devise strategies on how 
to develop National Plans of Action to fight the commercial sexual exploitation of 
young people. Organized by ECPAT International,197 Economic and Social 
Commission for Asia and the Pacific (ESCAP) and UNICEF  East Asia and Pacific 
Regional Office (EAPRO), in cooperation with Fiji's Government and UNICEF 
EAPRO, the ground-breaking meeting drew delegates from Cook Islands, Fiji, 
Kiribas, Marshall Islands, Micronesia, Papua New Guinea, Samoa, Solomon Islands, 
Timor-Leste, Tonga, Tuvalu and Vanuatu. As a result of the workshop, Cook Islands 
signed the Stockholm Declaration and Agenda for Action (joining Fiji, Marshall 
Islands, Micronesia, Samoa, Tonga and Vanuatu, who had signed previously). As 
                                                 
197 ECPAt is a network of organizations and individuals working together to eliminate the commercial 
sexual exploitation of children. The ECPAT acronym stands for “ End Child Prostitution, Child 
Pornography and Trafficking of Children for Sexual Purposes”.  
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well, all the participants signed statements of commitment, a personal declaration to 
do all that they could as individuals to try to implement positive action in their home 
countries to protect children and counter CSEC in all its various forms. The workshop 
sessions helped to prepare the delegates for seeing this commitment through, having 
focused on the development of strategies for devising and implementing national 
policies and programmes as part of National Plans of Action against CSEC.198 Now, 
the inter-agency group has committed to supporting situation analyses in four to eight 
countries in the region, using a common methodology to investigate sexual abuse and 
exploitation of children.  
(ii) ECPAT International North Africa Regional Consultation on the Elimination  
      of the Commercial Sexual Exploitation of Children, Rabat,  Morocco, 12-13   
      June 2003 
 In June 2003, ECPAT International, in cooperation with UNICEF, organized a 
Regional Consultation on North Africa in Rabat, Morocco. The agenda for the two 
day meeting covered aspects of commercial sexual exploitation of children in Chad, 
Egypt, Mauritania, Morocco and Tunisia, in particular, the sexual abuse of domestic 
workers, early marriages and child prostitution. The meeting also considered how 
networking can help the implementation of the Stockholm Declaration and Agenda 
for Action, as well as the Declaration of the Arab-African Forum against sexual 
exploitation of children, adopted in Rabat on the 24-26 October 2001. Workshops 
were carried out on the following topics: development of national Plan of Action, 
development of hotlines for protection of children against sexual exploitation of 
children, training of caregivers and law enforcement. Participants from country 
                                                 
198 ECPAT International, Projects: Monitoring Stockholm Agenda for Action, Report, 2 (2004).  
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governments, international organizations (UNHCHR and ILO), and non-governmental 
organizations attended.199  
(iii) Regional Workshop on Monitoring the East Asia and Pacific Regional  
       Commitment and Action Plan against Commercial Sexual Exploitation of  
       Children, Bangkok 18 - 20 March 2003 
 The Regional Workshop on Monitoring the East Asia and Pacific Regional 
Commitment and Action Plan against Commercial Sexual Exploitation of Children 
took place in Bangkok in March 2003. The Regional Workshop was organized to 
follow-up the Second World Congress against Commercial Sexual Exploitation, held 
in December 2001 in Yokohama, and as a direct response to the Regional 
Commitment and Action Plan of the East Asia and Pacific Region against 
Commercial Sexual Exploitation of Children held in October 2001 in Bangkok. The 
Regional Commitment and Action Plan specifically requests that ESCAP, UNICEF 
and ECPAT International to cooperate to monitor the implementation status of the 
1996 Agenda for Action. From January 2002 through 2003, the Inter-Agency Group 
selected 10 key commitments within the Agenda for Action that were priorities for 
monitoring, and developed potential indicators for each of these commitments. The 
Regional Workshop provided the fourm for the 10 participating countries of the pilot 
phase to review, finalize and adopt these monitoring indicators, and to share country 
experiences and discuss issues related to the establishment of effective country-level 
monitoring mechanisms on CSEC.200 
(vi) Examples of trafficking in Regions 
      (a)  Current Trafficking Patterns within the West African- Region 
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 Although trafficking in women and children is a global phenomenon, it is 
particularly widespread in Africa and South Asia (especially the Mekong Area) and is 
a complex reality that goes beyond the abuse of traditional deployments for labor. It is 
based on the multiplication of informal actors at the internal level and on the 
organization of powerful networks at the cross-border level and has affected millions 
of youth within the African sub-region. Unfortunately, it has been extremely difficult 
due to its secretive and informal nature to identify the trafficking networks in West 
Africa even though studies have identified West Africa as a major trafficking route. 
West African States are source, destination and transit countries of trafficking.201 
Victims can be trafficked within the sub-region or transferred overseas. It is difficult 
to gather and interpret data on trafficked victims within the sub-region and the 
situation is even more complex in West Africa where borders are opened for the 
promotion of free trade because of the Economic Community of West African States 
(ECOWAS). In such a situation, it has been difficult sometimes to distinguish 
between legitimate family cross-border migration and illegal and criminal activities. 
There are clearly established routes within West and Central Africa involving Ghana, 
Benin, Cote d'Ivoire, Togo, Nigeria, Burkina Faso, Cameroon, Gabon, Mali, Guinea 
and Niger. Studies have further proven that the region is actually broken up into 
supplier, transit and receiver countries for victims. Source countries include Benin, 
Burkina Faso and Mali. Transit countries include Cameroon and Equatorial Guinea, 
and receiver countries include Cote d'Ivoire, Nigeria and Gabon; some of these 
countries are both suppliers and receivers.202  
 At the turn of the new century, West Africans increasingly are victimized by 
international traffickers and are sent overseas. For example, a recent media report 
                                                 
201 U.S. State Department, Report on Human Trafficking 2001, www.usdos.gov dated 25 May 2007. 
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indicated that in the past decade alone 10,000 children (mainly from Benin State in 
Nigeria) have been trafficked to the U.K alone.203 These ever growing numbers have 
forced the British police at Gatwick Airport to set up special units to deal with the 
problem of children asylum seekers.204 Experts suggest that many West African 
children who travel to the West have been trained by their captors to fraudulently 
present to European immigration officials as Sierra Leonean nationals fleeing civil 
war. By misrepresenting the children's status, traffickers hoped to secure the victims 
special humanitarian permission to enter and remain in, for instance, the UK. The 
children are provided with false identification papers and are often intimidated 
through acts of either occultism or coercion in order not to betray those who 
facilitated their trip. Both British and Dutch police report that the children often 
disappear before the police have a chance to interrogate them. The British police have 
established that these children, who are mostly young girls, are transported to a 
number of European cities and that, even though the girls have been told they will 
work as hairdressers or shop assistants, in reality they are forced into prostitution. 
Italy has also become a focal point for traffickers, once again with the majority of 
women coming from Nigeria - reports say that 40% of Italy's prostitutes come from 
Nigeria alone (mainly from Benin City) - claims that there are some 2500 West 
African prostitutes working in the streets of Turin every night cannot be dismissed.205 
In Italy, however there is also evidence that the former prostitutes themselves, the 
madams, are organizing these cartels, probably in association with organized crime 
cartels. One trade, which was recently discovered as facilitating trafficking in persons, 
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is the growing numbers of young West African boys being trafficked to Europe with 
promises of football contracts.206 Agents pay West African families $50 for boys as 
young as 8-10 years old whom they plan to train in the hope that at the age of 16 -17 
they will sell them for millions of dollars to European clubs. More often than not this 
does not materialize and the hapless youth are left to their fate - this is especially 
rampant in the case of Congolese youth being abandoned on the streets of Brussels. 
This practice has become known as the 'New Slavery' since the recruiters change the 
identity of the youth, but the youth still remain the property of these so called agents.  
 In West Africa, there is a historical tradition of migration for economic 
purposes across the sub-region, which has de facto been borderless. Now, with the 
ratification of the ECOWAS Protocols guaranteeing free movement of persons across 
the sub-region, it has become increasingly easy to move persons across borders for 
trafficking purposes. Studies indicate that the trafficking is influenced and fueled by a 
diverse and complex list of factors, although poverty emerges as the major and 
ubiquitous causal factor especially in West Africa.207 Other factors include gender, 
social discrimination, growing consumerism, irresponsible male sexual behavior, 
globalization, and economic policies, which fail to ensure universal access to 
education and legal protection. The studies also show that the following factors profile 
countries from which children are trafficked: widespread poverty; low educational 
levels - especially the girl children; and high fertility rates. The studies also show that 
countries which are more developed and less populated are frequently the countries to 
which traffickers send their victims - the example in West Africa is Gabon and 
women from Ukraine generally end up in the cities of the more affluent European 
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countries such as Berlin, Rome, and Amsterdam. While poverty is the underlying 
cause for women and children trafficking within the sub-region, it cannot be an 
excuse for it. Other factors contributing to the practice include: traditional beliefs; 
cultural values; and lack of vocational and economic opportunities for the youth in 
rural areas. It is common knowledge that children are often placed by their own 
nuclear families with relatives and friends where they believe the chance of gainful 
employment is higher. Unfortunately, these children become easy preys for traffickers 
who promise work and trade opportunities, which hardly ever materialize. Some of 
the factors that have contributed to this trade within West Africa include the 
following: insufficient or inaccessible educational opportunities; the traditional 
practice of placement and child movement within the extended family system; lack of 
knowledge on the part of families and children of the risks involved in trafficking; 
high demand for cheap and submissive child labor; urban- rural migration; 
dysfunctional families; gender discrimination and institutional lapses such as the 
absence of national legislation that criminalize child trafficking and the absence of a 
judicial framework that punishes perpetrators and accomplices.  
 
     (b) Trafficking and forced labour of children in the Gulf region 
 Children continue to be trafficked from countries such as Bangladesh, 
Pakistan, Sudan and Yemen to be used as camel jockeys in the United Arab Emirates 
(UAE). Furthermore, Anti-Slavery International also has evidence that children are 
also being trafficked to be used as camel jockeys in other Gulf states including 
Kuwait, Qatar, Oman, and also internally in Sudan. The use of children as jockeys in 
camel racing is itself extremely dangerous and can result in serious injury and even 
death. Some children are also abused by the traffickers and employers, for example by 
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depriving them of food and beating them. The children's separation from their 
families and their transportation to a country where the people, culture and usually the 
language are completely unknown leaves them dependent on their employers and de 
facto forced labourers. The trafficking of children for use as camel jockeys is 
prohibited by International Labour Organization Conventions 29 and 182 and by the 
United Nations Convention on the Rights of the Child, all of which have been ratified 
by the UAE, Kuwait, Oman, Qatar and Sudan. It is also prohibited under ILO 
Convention 138, which has been ratified by the UAE, Kuwait and Sudan.208 
 The Government of the UAE has introduced three new decrees to combat the 
use of children as camel jockeys, which relate to the requirement for camel owners to 
bring underage camel jockeys to the authorities for repatriation; the obligation on 
children from certain countries, where there is known to be a problem of trafficking 
for use as camel jockeys, to enter the UAE on their own individual passport; and the 
prohibition of the use of camel jockeys under 16 years old or weighing less that 45 
kilograms. In spite the new measures that have been announced by the UAE over 
many years, evidence clearly shows that children are still being trafficked to work in 
the UAE as camel jockeys. On 20 February 2005, the Pakistan Embassy in Abu Dhabi 
repatriated a nine-year-old camel jockey to Pakistan, as reported in the media.209  
 Also there is evidence that children are being trafficked and used as camel 
jockeys in Kuwait, Oman and Qatar, and also within Sudan. Anti-Slavery 
International has been provided with information regarding a camel races that took 
place in Abutalna, near Kassala, Eastern Sudan, 5-7 October 2004, organised by the 
Sudanese Camel Race Association (SCRA). This evidence includes film footage of 
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the races. Officials from the SCRA, the Arab Union for Camel Races and the Kuwait 
Camel Racing Club attended the races. The camel jockeys appear to be children aged 
between seven and 13 years old, some from the local area and some from other 
regions of Sudan. In September 2004 there were media reports that Qatar was drafting 
a bill to ban the use of under 18 year olds as camel jockeys in an attempt to curb the 
trafficking of children for use in the sport, indicating that this was a problem in the 
country.210  
 The 2005 report of the Special Rapporteur on the Sale of Children, Child 
Prostitution and Child Pornography, notes a large amount of cases received 
concerning the issue of trafficking of children to be used as camel jockeys. These 
include the case of A.I.A., a child trafficked from Sudan to Abu Dhabi when he was 
five years old in 1998. He was used as a camel jockey in Kuwait as well as the UAE 
and ended up in Doha, from where he returned home in February 2004.211  
 Sudan ratified the Optional Protocol on 2 November 2004, and thus it is 
amongst the first Arab countries to do so. Sudan submitted its initial report to the 
Committee on the Rights of the Child on its 45th session which took place in Geneva 
21 May-8 June 2007, the Committee considered the report212 and adopted at its 12th 
meeting, held on 8 June 2007 the concluding observations which include in paragraph 
b, positive action, the appreciation of the Committee of the programmes of the return 
and reintegration of children working as camel jockeys from the Gulf states ( notably 
Qatar and UAE) implemented by the National Council for Child Welfare (NCCW) in 
collaboration with non-governmental organizations.  
7. Other Instruments within the System of the UN 
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 In the five years since the Stockholm Agenda for Action, there has been a 
remarkable flow of new international instruments focusing on standard setting and 
enforcement. Chief among these instruments are the Rome Statute of the International 
Criminal Court  (ICC) 1998, ILO Convention 182 concerning the Prohibition and 
Immediate Action for the Elimination of the Worst Forms of Child Labour 1999, The 
Optional Protocol to the Convention on the Rights of the Child on the Sale of 
Children, Child Prostitution and Child Pornography 2000 and the UN Convention on 
Transnational Organized Crime 2000.  
 Hague Convention on the Protection of Children and Cooperation with 
Respect to Inter-Country Adoption 1996 is an important tool in preventing the 
international trafficking213 of children. It is designed to ensure that inter-country 
adoptions are made in the best interests of the child and with respect for his or her 
fundamental human rights, and to prevent the abduction, the sale of or traffic in 
children. Importantly, the Hague Convention prohibits improper financial gain from 
inter-country adoption, specifying that “only costs and expenses, including reasonable 
professional fees of persons involved in the adoption, may be charged or paid”.214 
 Rome Statute of the International Criminal Court 1998 which established the 
International Criminal Court has jurisdiction for war crimes and crimes against 
humanity. Included in the category of crimes against humanity is enslavement215 
which includes trafficking and rape, sexual slavery, enforced prostitution…. or any 
other form of sexual violence of comparable gravity if knowingly committed as part 
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of a widespread or systematic attack.216 Rape, sexual slavery and enforced prostitution 
may also constitute war crimes.217 Such crimes should not be subject to any statute of 
limitation. 218 Ultimately, the power of the court lies in its jurisdiction over the most 
serious crimes of concern to the international community. Hence, it is significant that 
the court has, by extension of its definition of enslavement, included widespread or 
systematic sexual exploitation of children in this categorization.  
 ILO Convention 182 concerning the Prohibition and Immediate Action for the 
Elimination of the Worst Forms of Child Labour 1999 which requires, “as a matter of 
emergency,” States to prohibit the worst forms of child labour. These include the sale 
and trafficking of children, the use, procuring or offering of a child for prostitution, 
the production of pornographic materials or for pornographic performances, and any 
work which is likely to harm the health, safety or morals of the child. 219 Article 7 
emphasizes the importance of free basic education and, where possible, appropriate 
vocational training, both as a preventive measure and as a means of reintegration. 
Convention 182 is important because it has a horizontal effect by obliging states to 
consult with employers and worker’s organizations to establish or to designate 
monitoring mechanisms. By involving civil society, the Convention helps raise 
awareness of the sexual exploitation of children and is particularly valuable as a tool 
to help prevent child sex tourism that directly promotes the sale of children, child 
prostitution and child pornography.   
8. Conclusion  
      The first level of the conceptual framework for children’s rights was the 
human rights of every human being, which could only be protected in a democratic 
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system: democracy was not the solution, but it was the only model in which solutions 
to problems could be discussed. In addition to this, there was recognition of children’s 
rights and the different tools, from legal instruments up to social policies to ensure 
protection and assistance. Finally, there were the different topics in which these rights 
had to be implemented: therefore, the combat against sale of children, child 
prostitution and child pornography needed democratic and transparent institutions on 
one hand, and effective and creative social policies and protection networks on the 
other. Both aspects complemented and enriched mutually. There were no children’s 
rights without democracy, and democracy without protection to its most vulnerable 
members made no sense.                                                                                                   
                                                                                                     
 Since the first World Congress Against the Commercial Sexual Exploitation of 
Children, held in Stockholm in 1996, different stakeholders have been calling for 
action to diminish and eradicate the demand for such exploitation.  The Optional 
Protocol to the Convention on the Rights of the Child on the Sale of Children, Child 
Prostitution and Child Pornography, which sets out the frame of reference for the 
mandate, underscores the need to raise public awareness in order to reduce consumer 
demand for the sale of children, child prostitution and child pornography while 
strengthening global partnership among all actors and improving law enforcement at 
the national level. 
 In July 2005, a multilateral agreement to combat child trafficking in West 
Africa was signed by Benin, the Gambia, Burkina Faso, Côte d’Ivoire, Ghana, 
Guinea, Mali, Niger and Togo. At the national level, in August 2005, Sierra Leone 
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passed an Anti-Human Trafficking Act and in November, Paraguay adopted a law 
criminalizing the production, distribution and possession of child pornography.220  
 All States should take the necessary measures to eliminate the sale of children, 
child prostitution and child pornography by adopting a holistic approach and 
addressing the contributing factors, including, underdevelopment, poverty economic 
disparities, inequitable socio-economic structures, dysfunctioning families, lack of 
education, urban-rural migration, gender discrimination, irresponsible adult sexual 
behaviour, harmful traditional practices, armed conflicts and trafficking in children. 
 In line with the Optional Protocol to the Convention on the Rights of the Child 
on the Sale of Children, Child Prostitution and Child Pornography, child sexual 
exploitation must be criminalized, whether internal or international trafficking, and 
whether involving an individual or an organized group.  Consent of the child to 
trafficking is always to be considered irrelevant.  
  Therefore States should, among other things, not only punish the offenders 
themselves but the whole chain of those actually or potentially involved, such as 
pimps, procurers, intermediaries, various members of the service sector, organizers of 
child sex tours, parents, etc.; adopt laws that provide for the confiscation of assets 
from traffickers to compensate victims. The punishment of child sex abusers should 
be assured through the enforcement of judicial and police cooperation, specialization 
of law enforcers through appropriate training and education, prioritization of the issue 
of human and child trafficking through allocation of human and financial resources 
and well-built safeguards against corruption. This can be achieved through strong 
political will. 
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 The implementation of the protocol is so slow and many concerns raised by 
the Committee on the Rights of the Child include the insufficient financial and human 
resources allocated, as well as the inadequate programmes established to prevent and 
combat sale of children, child prostitution and child pornography. Children are not 
provided with adequate mechanisms to file complaints, and in many cases there are 
obstacles to prosecution for child abuse and neglect. Rehabilitation measures for child 
victims of ill-treatment and abuse are lacking, as are comprehensive information and 
data on the different manifestations of violence against children, thereby leading to 
limited awareness of the ill-treatment and abuse of children.  
. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Chapter Six 
The Regional Child Rights Systems 
1. Introduction  
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 This Chapter provides the reader with the regional child rights system and an 
overview of their instruments explaining their main features and their implementation 
mechanisms. Some explanation is given as to why particular regional documents were 
adopted while there were United Nations instruments on the same subject. The 
Chapter also makes a general analysis of the provisions of the various instruments and 
gives some insights on the salient differences with the UN equivalents where 
applicable. A comparative analysis of the provisions is also included. Regional 
intergovernmental organizations have created human rights instruments, treaties and 
monitoring mechanisms for their particular regions. These regional human rights 
systems function parallel to the United Nations international human rights system. All 
these instruments include guarantees for economic, social and cultural rights. States 
belonging to these systems also have national and constitutional laws that can include 
human rights, and economic, social and cultural rights.  
2. The African Regional Human Rights System 
 The African regional human rights system falls under the African Union (AU). 
While there are specific mechanisms for protecting and promoting human and 
peoples’ rights within the regional system, the current embryonic status of the African 
Union and its focus on human rights principles, democracy and good governance 
offers new avenues to work towards the realization of human rights in Africa.  
 The African Union is the regional organization for Africa. Established in 2001, 
it replaced the Organization of African Unity (OAU) in general. The African Union’s 
objectives are different and more comprehensive than those of the OAU. While the 
OAU focused on three main issues, namely: safeguarding African sovereignty; 
territorial integrity; and a commitment to decolonization and liberation struggle, the 
objectives of the AU incorporate specific reference to human rights principles as well 
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as concepts such as democratic principles and good governance. The objectives of the 
African Union explicitly include promoting: peace, security, and stability in the 
continent; democratic principles and institutions, popular participation and good 
governance; and promoting and protecting human and people’s rights in accordance 
with the African Charter on Human and Peoples Rights and other relevant human 
rights instruments.221  The African regional system for the protection of human rights 
in Africa comprises five treaties of the African Union: The African Charter Governing 
Specific Aspects of the Refugee Problem in Africa which entered into force in 1974, 
the African Charter on Human and Peoples’ Right which entered into force in 1986, 
the African Charter on the Rights and Welfare of the Child which entered into force in 
1999, the Protocol to the African Charter on Human and Peoples’ Rights Establishing 
the African Court on Human and Peoples’ Rights which was adopted in 1998 and 
entered into force in 2004 and the  Protocol to the African Charter on Human and 
Peoples’ Rights on the Rights of Women which was adopted in Maputo, 11 July 2003.  
 The African Charter on Human and Peoples’ Rights and the African Charter 
on the Rights and Welfare of the Child have implementation mechanisms. The 
African Commission on Human and Peoples’ Rights enforces the African Charter on 
Human and Peoples Rights; whilst the African Committee of Experts on the Rights 
and Welfare of the Child enforces the African Charter on the Rights and Welfare of 
the Child.  These instruments cover the same subject as existing United Nations 
instruments, which pre-dated them.  
(i) The African Charter on the Rights and Welfare of the Child: An Overview 
 Less than a year after the adoption of the United Nations Convention on the 
Rights of the Child (CRC), the African Charter on the Rights and Welfare of the Child 
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was adopted by the twenty-sixth Assembly of Heads of State and government of the 
OAU, in July 1990 in Nairobi, Kenya. Coming into force in November 1999, the 
African Charter is the first regional instrument on the rights of the child.  
 One of the reasons for a separate African Charter on the Rights and Welfare of 
the Child was the feeling that Africa was under-represented during the drafting 
process of the Convention on the Rights of the Child. Only Algeria, Morocco, Senegal 
and Egypt participated meaningfully in the drafting process. Also potentially divisive 
and emotive issues were omitted in the search for consensus between States from 
diverse backgrounds. 
 Some of the peculiarities of the African situation omitted from the CRC were 
identified as: the situation of children living under the then prevailing apartheid 
regime in South Africa, practices and attitudes having a negative effect on the life of 
the girl child and widespread practices in African society such as female genital 
mutilation. Other issues not considered by the CRC were problems of displaced 
persons arising from internal conflicts, the African conception of the community's 
responsibilities and duties and the particularly difficult socio-economic conditions of 
the continent.222 
 
 The CRC is also perceived to negate the role of the family, especially the 
extended family, in its treatment of the upbringing of the child and in matters of 
adoption and fostering. However, one cannot avoid noting that the African regional 
instrument on the rights of the child has some shortcomings compared to the 
international instrument. This can be seen, for example, in the provisions relating to 
children in conflict with the law, particularly with regard to children deprived of 
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freedom. In spite of these differences, it is useful to note that the two instruments on 
the rights of the child have many provisions in common. The African Charter on the 
Rights and Welfare of the Child was modeled on the UN CRC and the two 
instruments share the key principles of non discrimination, the best interests of the 
Child, participation of children, the survival and development of the child and the 
evolving capacities of the Child. The two instruments also provide the framework in 
which children and their rights are increasingly being discussed. 
 The Charter provides for civil and political rights, economic, social and 
cultural rights as well as some protective rights that are specific to children. For 
example, the protection of disabled children and children separated from parents, the 
protection of children against child labor and abuse - even by private actors within the 
family, or the protection of children against drug abuse are all being addressed in the 
Charter. It also prohibits the drafting of children into the army. The concept of duties 
and responsibilities of the child are also included in the Charter. 
 The Charter offers protection to children as a group. It is divided into four 
chapters dealing with various issues: Chapter one deals with the rights and welfare of 
the child; Chapter two addresses the establishment of an institution to monitor the 
implementation of the Charter, namely the African Committee of Experts on the 
Rights and Welfare of the Child (Committee of Experts); Chapter three contains 
provisions on the mandate and procedure of the Committee of Experts and  
Chapter four contains miscellaneous provisions including provisions on ratification, 
adherence, amendment and revision of the African Charter on the Rights and Welfare 
of the Child. 
(ii) A Comparison between the African Charter on the Rights and Welfare of the   
     Child and the CRC 
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 The African Charter on the Rights and Welfare of the Child (the African 
Children's Charter) and the CRC has certain differences. Indeed in a number of 
respects the African Children's Charter provides a higher level of protection for 
children than the CRC. Some of the important differences between the two 
instruments are: While Article 38(2) of the CRC does not prohibit the use of children 
between 15 and 18 years to be engaged in direct military hostilities, the African 
Children's Charter in Article 22(2) clearly prohibits anyone below the age of 18 to be 
involved in hostilities.  
 The African Children's Charter reiterates the emphasis on duties in that both 
the parents and the child have duties towards family and society.223 In the CRC 
framework only the state parties have duties. The scope of protection of child refugees 
in the African Children's Charter is wider than that of the CRC in that it recognizes 
internally displaced children as refugees. Article 23 indicates that the internal 
displacement need not be brought about by political or military causes, but it may also 
be caused by the breakdown of economic and social order. 
 Implementation of the children's rights is stronger in the African Children's 
Charter than in the CRC in that the African Committee has a broader mandate. While 
the Committee on the Rights of the Child, which monitors the CRC, can only examine 
state reports, the Committee of Experts may in addition to the above function receive 
and consider communications through a confidential procedure from any person, 
group or NGO on any matter covered by the African Children's Charter.  
(iii) The African Committee of Experts on the Rights and Welfare of the Child 
 The African Committee of Experts on the Rights and Welfare of the Child (the 
Committee), established by the Charter on the Rights and Welfare of the Child, is an 
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institution of the African Union. The Committee is composed of 11 members elected 
by the Assembly of Heads of State and Government of the African Union. Like the 
Commissioners of the African Commission on Human and Peoples Rights, they serve 
in their individual capacities once they are elected. They are elected for a term of five 
years but unlike the African Commission, may not be re-elected. Six women have 
been elected to the African Committee of Experts.224 The Committee’s functions are 
to promote and protect the rights enshrined in the Charter, monitor their 
implementation and ensure their respect, interpret the provisions of the Charter at the 
request of the State parties, institutions of the AU or any other institutions, and, 
finally, to carry out any other duties entrusted to it by the Assembly of Heads of State 
and Government, the Secretary General of the AU or any other organ of the 
Organization. 
 The Committee which convenes twice each year held its first ordinary session 
in July 2001. The Committee of Experts on the Rights and Welfare of the Child is 
empowered to receive and examine the reports submitted by State parties on the 
measures they have adopted in order to give effect to the provisions of the Charter as 
well as the progress achieved in the exercise of the rights recognized. The initial 
reports are expected to be submitted two years after the Committee starts its work,  
and every three years thereafter. The Charter authorizes the Committee of Experts 
with the mandate to receive complaints against States. Grievances against States 
parties may concern any issue covered by the Charter, and may be submitted by any 
individual, group or non-governmental organization recognized by the AU, a member 
State or the UN. The complaints procedure provided for by the Charter is a significant 
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step forward compared to the UN Convention on the Rights of the Child which has no 
such procedure.225 
 The final protective function of the Committee is related to the investigations 
procedure. Under Article 45 of the Charter, the Committee is empowered to resort to 
any appropriate method of investigation in respect of any issue covered by the 
Charter. Being similar to the African Commission in mandate and structure, it will be 
interesting to see how the African Committee on the Rights and Welfare of the Child 
assumes its role; whether it will be a proactive and dynamic mechanism or a reactive 
and lethargic body. It is clear that the African regional human rights system needs the 
former, even though it is too early to take stock of the progress of the new Committee.  
The status of ratification until 23 July 2004 is 37 out of 53. Sudan has not ratified the 
Charter in spite of the effort taken by the National Council for Child Welfare 
(NCCW)226 to do so. The NCCW recommended to the Council of Ministers to ratify 
the Charter without reservations, but the Council issued the certificate of reservation 
saying that Sudan has reservations on three issues.227 Firstly on Article 10 which deals 
with protection of privacy. The reason of reservation is illogic, because the Article 
prohibits the arbitrary and unlawful interference with child’s privacy, family home or 
correspondence, and gives the parents or legal guardians the right to exercise 
reasonable supervision over the conduct of their children for the best interest of him. 
Secondly on Article 11 (6) which obliges the states parties to the Charter to take 
appropriate measures to ensure that children who become pregnant before completing 
their education have an opportunity to continue their education on the basis of their 
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227 Meeting with Hussain Farah, Officer with the NCCW and responsible for the African Charter on the 
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individual ability. The justification behind this reservation is not clear. Perhaps the 
authority thought that those children who become pregnant out of wedlock should not 
be with others in the same class, although that Article does not give indication that it 
means pregnancy out of wedlock. Finally Article 21 (2) prohibits the child marriage 
and the betrothal of girls and boys and requires legislation to specify the minimum 
age of marriage to be 18 years. This Article is in harmony with what is in the CRC 
which Sudan is state party, so the reason of reservation is not clear.  
3. The Arab Regional Human Rights System 
 The League of Arab States is the oldest organization, founded before the 
United Nations and before the end of the Second World War. It was formed in 1945 
and is based in Cairo. The League's original aims were to strengthen and coordinate 
political, cultural, economic, and social programs and to mediate disputes; a later aim 
was to coordinate military defense. The League is organized into Council, Special 
Committees, and a Permanent Secretariat. It has the image of unity in the protection 
of Arab independence and sovereignty.228  
 The Council is established as the League's principal organ. It is composed of 
representatives of each member state, with each state having one vote. Unanimous 
decisions of the Council are binding on all members. Majority decisions are binding 
only on those members that accepted them, except that majority decisions are 
enforceable on all members for certain specific matters relating to personnel, the 
budget, administrative regulations, and adjournment. The Council implements League 
policies and pursues League’s goals. It meets twice a year, in March and September, 
but extraordinary meetings can be called at the request of two members. 
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 Special committees have been established to support and represent the 
Council. The Lleague's committees have included the Political Committee, Culture 
Committee, Communications Committee, Social Committee, Legal Committee, Arab 
Oil Experts Committee, Information Committee, Health Committee, Human Rights 
Committee, Permanent Committee for Administration and Financial Affairs, 
Permanent Committee for Meteorology, Committee of Arab Experts on Cooperation, 
Arab Women's Committee, Organization of Youth Welfare, and Conference of 
Liaison Officers.229 
 The Arab League resembles the Organization of American States, the Council 
of Europe, and the African Union, in that it has primarily political aims; one can 
regard each of these organizations as a regional version of the United Nations. 
However, its membership is based on culture rather than geographical location (which 
is the basis for membership of the other organizations cited above). In this respect the 
Arab League may bring to mind organizations such as the Latin Union or the Nordic 
Council.230 
 The League members agreed and adopted the Arab Charter of Human Rights 
on September 15, 1994, but not yet ratified by any members of the League of Arab 
States. It proclaims the right to life in the same manner as the other international 
instruments. However, three distinct provisions, Articles 10, 11, and 12, recognize the 
legitimacy of the death penalty in the case of “serious violations of general law,” 
prohibit the death penalty for political crimes, and exclude capital punishment for 
crimes committed under the age of eighteen and for both pregnant women and nursing 
mothers for a period of up to two years following childbirth.  
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 The League as a regional organization has been in crisis for many years. One 
example of the crisis is the content of the Charter itself: there is no mention of human 
rights in this Charter, and it creates no institutions for the protection of human rights 
in the Arab world.  
 In 1968, the Council of the League created the Arab Commission of Human 
Rights. The main functions of this Commission are the promotion and the information 
about human rights. It cannot make resolutions against Arab States which do not 
respect human rights. The main function of Arab Commission is the promotion of 
human rights since 1968 and its role is very limited concerning the mechanism of the 
Arab Charter on Human Rights.231 
(i) Arab Charter on Human Rights 1994 
 All the regional organizations have adopted regional instruments for the 
protection of human rights. There is the European Convention on Human Rights 
1950, the American Convention on Human Rights 1969 and the African Charter on 
Human and Peoples' Rights 1981. Only on September 15, 1994, did the Council of the 
League adopt the Arab Charter on Human Rights. But on May 2004, this Council 
adopted a new version of the Arab Charter on Human Rights. It was a very important 
milestone for the League when it adopted the Charter in 1994 at its 50- year 
anniversary. The adoption of the Charter symbolized that the members of the League 
recognized human rights, and the importance of respecting human rights in the Arab 
World. 
 This first version of the Charter has 43 Articles following its preamble. The 
preamble speaks about the principles of religions "Which confirmed its Right to a life 
of dignity based on freedom, justice and peace". At the same time, the preamble 
                                                 
231 Mohamed Amin Al- Midani, The League of Arab States and the Arab Charter on Human Rights 
5(2005).  
 206
reaffirms the principles of the Charter of the United Nations and the Universal 
Declaration of Human Rights (UDHR), as well as the provisions of the International 
Covenants on Civil and Political Rights (ICCPR), and Economic, Social and Cultural 
Rights (ICESCR), and the Cairo Declaration on Human Rights in Islam. However, 
there is significant tension between the Cairo Declaration and the UDHR, with many 
questioning the compatibility of the two instruments. 
 The Charter, however, proclaims essentially the same rights as those embodied 
in the other international and regional human rights instruments. The core problem 
with the Charter is the lack of any human rights enforcement mechanism, as 
compared with the mechanisms within the European and American Conventions on 
human rights, or with the African Charter on Human and Peoples' Rights. The Arab 
Charter is primitive, compared to the other regional systems as far as enforcement 
mechanisms are concerned. The Arab Charter is primitive because of the extremely 
limited system of monitoring state compliance with the Charter's provisions. The sole 
monitoring mechanism consists of presenting reports to an expert committee, with no 
system of individual or State petitions to this committee for significant violations of 
Articles of this Charter by a State party. 
(ii) Arab Charter on Human Rights 2004: An Overview 
 Following the passage of the Charter, there was increasing criticism of its 
deficiencies by experts, NGO's, academics and others. Numerous meetings and 
conferences were organized in Europe and in the Arab World to push the Arab 
governments to modify the Charter. In a resolution passed on January 10, 2003, the 
Arab Commission on Human Rights invited the Arab States to present observations 
and proposals to improve the Charter, with a promise that the Commission would 
examine the Charter again in January 2004. On a parallel track, the High 
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Commissioner for Human Rights invited many Arab experts for a meeting in Cairo in 
December 2003 to also present some observations and proposals to improve the 
Charter. Finally, in May 23, 2004, a new version of this Charter was presented to the 
Arab Summit in Tunisia, and the new version was adopted.232 
 Articles of this Charter can be divided into four main categories: The first 
category concerns individual rights: the right to life (Articles 5, 6 and 7); the right not 
to be subjected to torture, inhuman or degrading treatment (Articles 8, 9, 18 and 20); 
the right to be free from slavery (Article 10); and the right to security of the person 
(Articles 14 and 18). The second category concerns rules of justice: the right of all 
persons to be equal before the law (Article 12); and the rights to due process and fair 
trial (Articles 13, 15, 16, 17 and 19). The third category concerns civil and political 
rights: the right to freedom of movement (Articles 24, 26 and 27); the right of respect 
for private and family life (Article 21); rights of minorities (Article 25); the right of 
political asylum (Article 28); the right to acquire a nationality (Article 29); liberty of 
thought, beliefs and religion (Article 30); the right of private property (Article 31); the 
right of information and liberty of opinion, expression and research (Article 32); and 
the right to freedom of choice in marriage (Article 33). The fourth category concerns 
economic, social and cultural rights: the right to work (article 34); the right to form 
trade unions (Article 35); the right to social protection (Article 36); the right of 
development (Article 37); the right of education (Article 41); and the right to 
participate in cultural life (Article) 42. 
 What is new and very important in the new version is the confirmation of 
equality between men and women in the Arab World (Article 3 (3)). The new version 
also protects children's rights (Article 34 (3)) and the rights of handicapped persons 
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(Article 40). But the main complaint with the old version which remains in the new 
one is the lack of effective enforcement mechanism. The expert committee remains 
the only system of monitoring state compliance. The committee, comprising 7 
members, receives periodic reports from States parties, but a State party cannot make 
individual or State petitions to this committee if there are any violations of an article 
of this Charter. Another key omission in the enforcement system is the lack of an 
Arab Court on Human Rights. 
 In the Arab system of human rights there is no binding instrument protecting 
the rights of the child as an independent tool. In the Charter of 1994 there is nothing 
as regards the rights of women, children, the disabled and peoples in special needs. 
The revised version of 2004 touches upon rights of the child in different articles. For 
example, Article 7 (1) states that sentence of death shall not be imposed on persons 
under 18 years of age, unless otherwise stipulated in the laws in force at the time of 
the commission of the crime. But still this Article is in contradiction with the 
international human rights law since the provisions for death penalties are to be 
passed and carried out on minors if allowed under national laws. Article 10 (2) 
prohibits forced labor, trafficking in human beings for the purposes of prostitution or 
sexual exploitation, the exploitation of the prostitution of others or any other form of 
exploitation or the exploitation of children in armed conflict, while Article 34 (3) 
protects the child from economic exploitation and from being forced to perform any 
work that is likely to be hazardous or to interfere with the child's education or to be 
harmful to the child's health or physical, mental, spiritual, moral or social 
development. Article 17 covers the administration of juvenile justice.  Article 29 (2) 
requires the states parties to take measures as they deem appropriate, in accordance 
with their domestic laws on nationality, to allow a child to acquire the mother's 
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nationality, having due regard, in all cases, to the best interests of the child. The 
Charter adds nothing since there are restrictions and referral to the domestic laws. For 
example, at the end of many Articles (26 (1) and 30 (1)) there are restrictions on the 
exercise of rights to be governed by law.  
According to Article 33 (1) and (2) the states parties are under an obligation to 
prohibit all forms of violence or abuse against women and children and to take all 
necessary legislative, administrative and judicial measures to guarantee the protection, 
survival, development and well-being of the child in an atmosphere of freedom and 
dignity and to ensure, in all cases, that the child's best interests are the basic criterion 
for all measures taken in his regard, whether the child is at risk of delinquency or is a 
juvenile offender. Article 29 (2), (d) requires the states parties to take measures to 
eradicate traditional practices which are harmful to the health of the individual 
without naming any practices. Also the states parties are under an obligation to 
guarantee their citizens free education at least throughout the primary and basic 
education levels according to Article 41 (2). The Charter is silent on the subject of 
cruel, inhuman and degrading punishment, although it contains a prohibition of 
torture. 
4. The Islamic Regional Human Rights System 
  The Organization of the Islamic Conference (OIC) is an inter-governmental 
organization grouping fifty-seven States. These States have decided to pool their 
resources together, combine their efforts and speak with one voice to safeguard the 
interest and ensure the progress and well-being of their peoples and those of other 
Muslims in the world. Two and a half years after Rabat, in February 1972, the Islamic 
Conference of Foreign Ministers, meeting in its Third Session, adopted the Charter of 
the Organization, whose purpose is to strengthen solidarity and cooperation among 
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Islamic States in the political, economic, cultural, scientific and social fields. Under 
the Charter, the Organization aims to strengthen Islamic solidarity among member 
states; cooperation in the political, economic, social, cultural and scientific fields; the 
struggle of all Muslim people to safeguard their dignity, independence and national 
rights. Also amongst its aim is to coordinate action to safeguard the holy places; to 
support the struggle of the Palestinian people and assist them in recovering their rights 
and liberating their occupied territories; to work to eliminate racial discrimination and 
all forms of colonialism; and to create a favorable atmosphere for the promotion of 
cooperation and understanding between member states and other countries.233  
 The Charter also enumerates the principles governing OIC activities, namely: 
full equality among Member States, observation of the right to self determination and 
non-interference in the internal affairs of member states, observation of the 
sovereignty, independence and territorial integrity of each State, the settlement of any 
dispute that might arise among Member States by peaceful means such as 
negotiations, mediation, conciliation and arbitration,  a pledge to refrain, in relations 
among member states, from resorting to force or threatening to resort to the use of 
force against the unity and territorial integrity or the political independence of any one 
of them.234 
 Among human rights instruments which are adopted by the OIC is the 
Covenant on the Rights of the Child in Islam (the Covenant) , which was adopted by 
the OIC Resolution No. 1/32-LEG on the Thirty-Second Session of the OIC 
Conference of Foreign Ministers of 28-30 June 2005. At the Thirty-Third Session of 
the OIC of Foreign Ministers of 19-21 June 2006, resolution 1/33-LEG requests the 
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Member States to sign and ratify the Covenant on the rights of the Child in Islam as 
soon as possible.235 
(i) The Covenant on the Rights of the Child in Islam: An Overview 
 The Covenant consists of Preamble and 26 Articles; it can be divided into 
eleven main categories: In category one, Article 1 defines the child as every human 
being who according to the law applicable to him/her, has not attained maturity. The 
definition is not in conformity of the CRC which all members of the OIC are states 
members. Second category deals with the objectives of the Covenant while category 
three mentions the principles needed for the achievement of the objectives in category 
two. Category four mentions the obligations of the states to respect the rights 
stipulated in the Covenant and to take the necessary steps to enforce them in 
accordance with their national regulations. The four guiding principles which are 
enshrined in the CRC are in the Covenant as category five: right to equality and non-
discrimination (Article 5), the best interest of the child (Article 3 (3)), right to life 
(Article 6) and right to express their views (Article 9). Also in the Covenant there are 
rights relating to normal child in natural environment. These rights are protected as 
follows in category six: the child has the right to name and nationality (Article 7(1)); 
right to preserve identity (Article 7 (2)); right to freedom of expression (Article 9 (1)); 
right to freedom of association and peaceful assembly (Article 10); right to personal 
freedom (Article 9 (2)) as well as the right not to be subjected to all forms of torture 
or humiliating treatment in all circumstances and conditions, or his or her smuggling, 
kidnapping or trafficking in him or her (Article 17 (2)).  
 Category seven deals with the family environment and alternative care. The 
Covenant covers the parents responsibility under Article 20 which stipulates parents 
                                                 
235 Supra note 13. 
 212
or the one legally responsible should be obliged to provide good education and 
upbringing for the child. Similarly, the Covenant requires parents or the one legally 
responsible and the states parties to the Covenant to protect the child from practices 
and traditions which are socially or culturally detrimental or harmful to the health, and 
from practices which have negative effects on his or her welfare. The Covenant 
obliges the states parties to take care for the family, to strengthen its capabilities and 
to extend to it the necessary support to prevent the deterioration of its economic, 
social or health conditions. Article 8 (1) obliges the State parties to protect the family 
from causes of weakness and disintegration. Under the same Article there is an 
obligation by the States parties to take into account in their social policies the child’s 
best interest especially in the cases of the child separated from parents. Article 7(3) 
gives the child of unknown descent or who is legally assimilated to this status the 
right to guardianship and care but without adoption and he shall have a right to a 
name, title and nationality. There is nothing on the alternative care in the Covenant.  
 Category eight concerns basic health and welfare, education and cultural 
activities. It contains many rights which are protected as follows: physical and 
psychological care are guaranteed under Article 15. Also under Article 6 (2) the states 
parties have an obligation to guarantee the basic needs for the survival and 
development of the child and for protection from violence, abuse, exploitation and 
deterioration of his/her living and health conditions. Article 16 guarantees care of 
disabled children and children with special needs and explains the objectives of care 
for them as education, rehabilitation, and training, providing mobility means (medical, 
psychological, social, educational, professional, and entertainment services) to enable 
him/her to be integrated into society. Rights to social living standards are enshrined 
under article 14 which obliges the states parties to recognize the right of every child to 
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benefit from social security and to a living standard suitable to his /her mental 
psychological, physical and social development. Article 12 covers the right of every 
child on an equal footing to compulsory and free primary education.  
 Category nine concerns rights of children in difficult circumstances which are 
divided into four groups, firstly the children in emergency situations (refugee child 
article 21, child in armed conflict Article 17 (5)); secondly children under the system 
of administration of juvenile justice under Article 19; thirdly children in situations of 
all forms of exploitation under Article 17 (3) and finally the rights of children 
belonging to minorities group whose rights are mentioned in the preamble only.  
 Category ten deals with the implementation mechanism of the Covenant. 
According to Article 24, states parties to the Covenant agree to establish an Islamic 
Committee on the Rights of the Child. The Committee is composed of the 
representatives of all states parties to the Covenant. The Committee meets every two 
years starting from the date of entry into force to examine the progress made in the 
implementation of the Covenant.  Finally category eleven contains miscellaneous 
provisions including provisions on signing, ratification and accession to the Covenant, 
adherence, amendment and revision of the Covenant.  
(ii) A Comparison between the Covenant on the Rights of the Child in Islam  and 
the CRC 
 The Islamic Covenant and the CRC have certain differences. Indeed in a 
number of respects the CRC provides a higher level of protection for children than the 
Islamic Covenant and in few points the Islamic Covenant provides higher protection 
than the CRC, for example, Article 12(2) of the Islamic Covenant goes further than 
Article 28 and 29 of the CRC when it provides for free and compulsory secondary 
education in a progressive basis, and Article 12 (3) which guarantees  the right of the 
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child approaching puberty to receive proper sex education  distinguishing between the 
lawful and unlawful. Some of the important differences between the two instruments 
are:  
 While Article 38(2) of the CRC does not prohibit the use of children between 
15 and 18 years to be engaged in direct military hostilities, the Islamic Covenant in 
Article 17(5) requires the state parties to take necessary measures to protect children 
by not involving them in armed conflict and wars without naming any age.  
  There is nothing in the Islamic Covenant regarding the state responsibilities to 
take all appropriate measures to promote physical and psychological recovery and 
social reintegration of a child victim of any form of neglect, exploitation, or abuse, 
torture or any other form of cruel, inhuman or degrading treatment or punishment, or 
armed conflicts. Such recovery and reintegration shall take place in an environment 
which fosters the health, self-respect and dignity of the child. But CRC in Article 39 
obliges the state parties to do so.  
 Implementation of the children's rights is weaker in the Islamic Covenant than 
in the CRC in that the former has a narrower mandate. While the Committee on the 
Rights of the Child, which monitors the CRC, can examine state reports, the Islamic 
Committee on the Rights of the Child has only a mandate to examine the progress 
made in the implementation of the Islamic Covenant.  
(iii) The Islamic Committee on the Rights of the Child 
 The Islamic Committee on the Rights of the Child, established by the 
Covenant on the Rights of the Child in Islam, is an institution of the Organization of 
the Islamic Conference. The Committee is composed of the representatives of all the 
states parties to that Covenant. The Committee’s function is to examine the progress 
made in the implementation of the Islamic Covenant. The Committee convenes once 
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each two years starting from the date of entry into force of the Covenant and two 
thirds of the states parties constitute the quorum. The Covenant is silent on the ways 
which the Committee will take to examine the implementation. The Committee seems 
to be a body without any affective mandate.  
5. The American and the European Regional Human Rights System 
 Neither the Organization of American States  (OAS) nor the European human 
rights system has specific instruments relating to children but a number of regional 
human rights instruments are applicable to children as they are to adults, such as 
European Convention for the Protection of Human Rights and Fundamental Freedoms 
and its additional protocols, and the European Convention for the Prevention of 
Torture and Inhuman or Degrading Treatment or Punishment as well as American 
Convention on Human Rights.236 
 The European Convention for the Protection of Human Rights and 
Fundamental Freedoms has elaborate implementation procedures. It creates a 
Commission and Court of Human Rights for monitoring purposes. But there is 
nothing in this Convention regarding rights of the child as separate group. But 
children benefit from some articles, for example, Articles 8237 and 14238 which apply 
to children as well as to adults. Also there are articles in different protocols additional 
to the Convention. Protocol 1 of 1952 obliges states to take steps to ensure the 
collective enforcement of certain rights and freedoms other than those already 
included the Convention for the Protection of Human Rights and Fundamental 
Freedoms of 1950. Article 2 of the protocol 1 guarantees the right to education and 
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the right of parents to ensure such education and teaching in conformity with their 
own religions and philosophical convictions. 
 Although the European Commission on Human Rights became obsolete in 
1998 with the restructuring of the Court of Human Rights, it held an important role in 
assisting the European Court of Human Rights from 1953 to 1998. Now the Council 
of Europe has two mechanisms which can be used to challenge breaches of children’s 
rights: The European Court of Human Rights and the European Committee of Social 
Rights. The European Court of Human Rights was established by the European 
Human Rights Convention. All Member States of the Council of Europe must abide 
by the Court’s judgements; failure to do so can lead to expulsion from the Council of 
Europe. The European Committee of Social Rights was created by the European 
Social Charter; States must have ratified the Protocol to the Charter which entered 
into force in 1998. This Committee, which protects social and economic rights, 
complements the work of the European Court of Human Rights which protects civil 
and political rights.  
 The European Court on Human Rights has decided many cases regarding child 
rights. In Salgueiro Da Silva Mouta v Portugal239 decided in 1999, the Court declared 
that refusing child custody to a gay man simply because of his homosexuality was in 
breach of Article 8 of the Convention on the right to a private life. It was declared 
discrimination on the grounds of sexual orientation and violated Article 14 of the 
Convention which prohibits discrimination. In this case, after divorcing his wife, Mr 
Mouta was granted access to his child. However, his former wife did not comply with 
the agreement and did not allow Mr Mouta to visit their child. During the court battles 
in Portugal, Mr Mouta lost his case and child custody was granted to his former wife. 
                                                 
239 Stonewall Publications. Case- Law of the European Court of Human Rights relevant to Lesbian,gay 
and Bisexual Rights, 4 (2004).  
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The reason given to justify refusing him child custody was his homosexuality and 
cohabitation with another man.  
 Again, Frette v France240 dealt with the issue of adoption by a gay man. Mr 
Frette applied to adopt a child but the courts in France decided that adoption by a gay 
man could ‘pose substantial risks to the child’s development’. Mr Frette complained 
to the European Court of Human Rights claiming that refusal to allow him to adopt a 
child was in breach of Article 8 of the Convention and was based exclusively on 
discrimination because of his sexual orientation. The Court did not find a violation of 
the Convention in this case and refused Mr Frette the right to adopt, using the 
argument that by allowing Mr Frette to adopt, the child's best interests would be 
harmed because the child would be ‘brought up by a homosexual and deprived of dual 
maternal and paternal role models. 
 The Organization of American States (OAS), composed of the governments of 
Latin America, the Caribbean, and North America, adopted the American Convention 
on Human Rights. The monitoring bodies are the Inter-American Commission on 
Human Rights and the Inter-American Court of Human Rights. American Convention 
on Human Rights, which was adopted in 1969 and entered into force in July 1978, 
contains some rights of the child in different articles. Article 18 guarantees the right of 
the child to name while Article 19 gives the child the right to measures of protection 
required by his condition as a minor on the part of his family, society and the state. In 
the Additional Protocol to the American Convention on Human Rights in the area of 
Economic, Social and Cultural Rights of 1988 Article 13 provides for the right to 
education for everyone and mentions that primary education should be compulsory 
and accessible to all without cost, and for secondary education in its different forms, 
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including technical and vocational secondary education, to be made generally 
available and accessible to all by every appropriate means, and in particular, by the 
progressive introduction of free education. The Article goes further to add that higher 
education should be made equally accessible to all, on the basis of individual capacity, 
by every appropriate means, and in particular, by the progressive introduction of free 
education. Article 16 of the Additional Protocol copies Article 19 of the Convention 
under the heading Rights of the Child and adds that every child has the right to grow 
under the protection and responsibility of his parents; save in exceptional, judicially-
recognized circumstances, a child of young age ought not to be separated from his 
mother. Every child has the right to free and compulsory education, at least in the 
elementary phase, and to continue his training at higher levels of the educational 
system.  
 The Inter-American Court of Human Rights was created by the American 
Convention on Human Rights. The Court’s decisions are binding. Only the Inter-
American Commission and States Parties to the American Convention may present 
complaints to the Court; individuals must present complaints to the Commission, 
which may then pass them to the Court. Any State against which a complaint is 
presented must have accepted the Court’s jurisdiction to rule on such cases, otherwise 
the case may only be taken to the Commission.  
 The American Court on Human Rights has made decisions in cases regarding 
child rights. The famous one is that in June 2001. The Inter American Court of 
Human Rights ordered the State of Guatemala to pay a total of more than half a 
million dollars to the families of five street children who were brutally tortured and 
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murdered by two national policemen in June 1990. This is the first case in the 20 year 
history of the Court where the victims of a decided case were children.241 
 In June 1990, Five street children were sitting in an empty parking lot in 
downtown Guatemala City. Suddenly a pickup car with two armed men pulled up 
beside them. With guns drawn, the two men shouted, “You guys are pending” and 
started beating them. They literally threw them into the back of the pickup car and 
drove away. The kidnappers were later found out to be two national policemen. 
Several days later, the mutilated bodies of the homeless kids were found in a 
residential area called “Bosques de San Nicolas”, with their eyes gouged out and 
bullets through the back of their heads. Nine days after the initial murders, yet another 
friend of the four victims was shot dead in the same parking lot by the same two 
policemen. 
 Casa Alianza’s Legal Aid Office immediately presented a formal accusation 
against the murderers which, after four years of impunity in the Guatemalan judicial 
system, ruled that the policemen were innocent as charged. In 1994, Casa Alianza – a 
Catholic agency that provides residential and legal defense services for street children 
in Mexico and Central America – and the Center for Justice and International Law 
(CEJIL) – took the case to the Inter American Commission on Human Rights looking 
for justice.242 
 The State of Guatemala refused to consider a friendly settlement in the case 
proposed by Casa Alianza and CEJIL. As a result, the Commission sent the case to the 
Court. Guatemala accepted the jurisdiction of the Court in 1990 which, in December 
1999, ruled that the State of Guatemala had violated numerous Articles of the 
                                                 
241 Inter American Court of Human Rights makes historic Awards to Families of Murdered Guatemalan 
Street Children, 1 (2001), 
http://wwwessex.ac.uk/armedcon/Countries/Americans/Future/text/guatemala006.htm.  
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American Convention of Human Rights in this kidnapping and murder. The Court 
held hearings on reparations in April of same year. 
 “This ruling is clearly historical in both our having finally been able to 
condemn the State of Guatemala for these horrendous crimes against street children 
and also for the amount of damages awarded”, explained Bruce Harris, Casa 
Alianza’s Regional Director for Latin American Programs and the original accuser of 
the two Guatemalan policemen in 1990. “Let this be a lesson to any State that 
mistreats its most important asset – the children”.243 
 The decision of the Court was unanimous and the State has been given six 
months to comply with that ruling. Apart from the monetary awards to the family 
members, the Court also ordered Guatemala to name a school after the five victims 
and to allow the exhumation of the mortal remains of Henry Contreras who was 
buried as “XX” in a public cemetery, allowing them to be transferred to Casa 
Alianza’s cemetery in Cd. Vieja, Sacatapequez. 
 The Court also ordered the State of Guatemala “to adopt the legislative, 
administrative and any other measure necessary” to make sure Guatemalan law 
reflects Article 19 (Rights of the Child) of the American Convention on Human 
Rights. Casa Alianza, together with Guatemala’s social sector, has voiced outrage at 
the fact that the Guatemalan Congress suspended indefinitely the “Children and 
Adolescents Code” which brought Guatemalan law in line with the UN Convention 
on the Rights of the Child. “The Court’s ruling that orders Guatemala to change its 
laws that defend children is a clear signal that Guatemala must let the Children and 
Adolescent’s Code come into effect”, demanded Harris. “Guatemala has been 
signaled for its illegal adoptions; for the violence against street children and for its 
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lack of an adequate juvenile justice system. All this needs to change and children need 
to be given their place of importance on the national and international agenda”. The 
Court also ordered the State of Guatemala to pay the legal expenses of both Casa 
Alianza and CEJIL who brought the case against the State of Guatemala.244 
 The Inter-American Human Rights Commission also decided to create a 
Rapporteur for Children’s Rights in order to promote activities which bring to light 
the plight of children in the Americas. The Rapporteur has begun to study the degree 
to which laws and practices relating to the rights of minors to fair trial and due 
process of law conform to those recognized by the American Convention on Human 
Rights.245 A Special Rapporteur on Child Rights who is appointed by the Commission 
may receive communications from States, organizations and individuals about a 
particular thematic issue or country of concern. They may carry out on-site 
investigations. States must agree to the Rapporteur’s visit. Communications may also 
be addressed to other Rapporteurs. 
6. Asia- Pacific Regional Human Rights System 
 The only region in the world that does not have a regional human rights 
system is the Asia-Pacific region.246 Every year, the UN Human Rights Commission 
and the General Assembly adopt resolutions calling upon the governments of the 
region to meet, discuss and make progress towards adopting a regional human rights 
system. Every year, the Office of the High Commissioner for Human Rights 
(OHCHR), at considerable expense, organizes an Asia-Pacific intergovernmental 
workshop for this purpose. But progress is slow and NGOs participation has been far 
from adequate. Asian and regional NGOs, however, have indeed been undertaking 
many significant initiatives but support from the governments has been lacking. 
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 The human rights challenges in the Asia-Pacific region include inequality, 
discrimination, impunity, armed conflict and violence, democratic deficits, and weak 
institutions.247 Cooperation with international human rights mechanisms is mixed. The 
Asia-Pacific region has a low level of ratifications. While there are some encouraging 
signs that this situation may be changing, reporting to treaty bodies and compliance 
with their recommendations remains inadequate. Country and thematic special 
procedures are actively engaged, but cooperation with governments is uneven. While 
the Asia-Pacific region has a well-developed network of intergovernmental 
organizations, it remains the only region in the world without a comprehensive 
regional human rights instrument or an institutionalized regional human rights 
mechanism. National institutions and civil society organizations are growing and 
active but are still weak. 
 Ten states from the Asia-Pacific region became members of the new UN 
Human Rights Council248 - Bangladesh, China, India, Indonesia, Japan, Malaysia, 
Pakistan, the Philippines, South Korea and Sri Lanka. According to Amnesty 
International249 each promised to respect human rights, co-operate with UN human 
rights mechanisms and special procedures, create or maintain strong national human 
rights frameworks, and ratify and uphold international human rights standards. 
However, many of these pledges had yet to bear fruit in practice by the end of 2006. 
Relatively few states in the region, and only one of the new Human Rights Council 
                                                 
247 Office of the United Nations High Commissioner for Human Rights, Human Rights Programme for 
Asia-Pacific. www.ohchr.org/english/countries/regional/asia/programme.htm.dated 4 July 2007. 
248 The Council is the successor to the United Nations Commission on Human Rights, the UN General 
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Central African republic, North Korea, Equatorial Guinea, Georgia, Kiribati, Liberia and Nauru) were 
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249 Amnesty International Report 2007. 
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members, has ratified the Rome Statute of the International Criminal Court. 
Applications by UN Special Rapporteurs to visit several states in the region remained 
pending; in some cases requests had been pending for over a decade, such as that 
made in 1993 by the Special Rapporteur on torture to visit India. 
 Ultimately, the Asia-Pacific region showed strong demand and great potential 
for progress across the full spectrum of human rights, with the primary challenge 
being the political will by governments. The dynamic that made states declare their 
human rights credentials when contending for membership of the UN Human Rights 
Council in 2006 should build the momentum towards delivering the full range of 
economic, social and cultural as well as civil and political rights.  
7. Conclusion 
 In addition to the international human rights system, there are regional human 
rights systems in Europe, Africa, the Americas, Islamic and Arab States. In some 
instances, the regional systems have specific agreements that address the rights of 
specific group, but the general regional human rights treaties can also be useful in 
advancing specific group’s rights.  
 There are different reasons for a regional human rights system, Firstly a 
regional mechanism could provide a less costly, more accessible and effective redress 
than existing international processes and procedures. Secondly it could help overcome 
procedural and institutional weaknesses and shortcomings of some domestic 
jurisdictions and of the international system. Thirdly it could lead to more effective 
implementation and enforcement of human rights norms and standards. Fourthly it 
could draw on the concepts and values which are integral to the intellectual and 
religious traditions and world-views of different regions. Fifthly it could address 
regional human rights problems (e.g. trafficking, refugees and displaced persons, 
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migrant workers) more effectively. Finally its moral legitimacy would stem from 
being drawn up by the governments, scholars, lawyers and civil society 
representatives of the region.  
 There are many variations and significant differences between the regional 
human rights systems of the world. A typical system comprises a Commission, a 
Charter and a Court. Regarding regional experiences there are four aspects on which 
they differ: in the extent to which they go further and adopt even more stringent 
standards than the international system; the extent to which the standards and 
decisions are binding upon states or are merely persuasive; what happens in situations 
of conflict between national law and regional law? Usually, the latter would prevail 
because the extent of access and inputs that NGOs have.  
 Undoubtedly, there is much to be learned from the different regions and any 
regional arrangement must emerge from and be directed to the needs and priorities set 
by governments of the region, with roles, functions, tasks, outcomes and 
achievements determined by consensus among the governments of the region. States 
which violate or fail to protect children’s rights can be held to account at a national, 
regional or international level. Complaints can be brought before regional human 
rights systems if the complainant has exhausted all avenues available to him in the 
domestic courts or has been prevented from seeking justice.  
 Regional mechanisms have so far been established for Africa, the Americas 
and the Caribbean, and Europe. While there are political bodies which strive to 
promote regional cooperation on political and economic issues in both Asia and the 
Arab League, no mechanisms exist as yet for vindicating breaches of child rights. 
Discussions have been initiated by the regional grouping ASEAN (Association of 
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Southeast Asian Nations) about establishing human rights mechanisms for Southeast 
Asia.  
 Regional human rights systems were developed to reflect regional values and 
offer a more specific framework than the UN system. Such a framework can resonate 
more strongly with local realities and allow for different approaches to enforcing 
standards. Unlike the UN system, both the Inter-American and the African human 
rights systems spell out the duties that individuals have to society, as well as their 
rights.  
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Chapter Seven 
Child Rights and the National Legal System 
1. Introduction  
 This chapter attempts to identify the main child protection issues in Sudan 
national law, and whether the rules on them are in conflict or compliance with 
international child rights standards. The key child rights issues include child labour; 
right to education; right to care and protection; and juvenile justice.  A strategy 
through which non-compliance can be appropriately addressed in the law reform 
process will be explored. The analysis focuses also on customary law. Finally, the 
chapter attempts to present some contextual background regarding the informal justice 
mechanisms that operate outside the formal legal mechanisms. Before discussing 
these issues, reference must first be made to the role of Sudan constitution.  
2. The Child and the Constitution 
  Following the Comprehensive Peace Agreement (CPA) of January 2005, 
between Sudan Government and the Sudan People’s Liberation Movement/Army 
(SPLM/A) the Sudan Interim National Constitution 2005 was adopted. This new 
Constitution sets up three levels of government: Government of Sudan (GOS); 
Government of Southern Sudan (GOSS); and 25 states governments.   
 Article 14 (1) of the Interim National Constitution of the Sudan 2005 deals 
with the children and youth.  It obliges the state to adopt policies and provide facilities 
for child and youth welfare and to ensure that they develop morally and physically, 
and to protect them from moral and physical abuse and exploitation. Chapter Two of 
the Constitution consists of the Bill of Rights, from Article 27 to 48. Article 27 (3) 
states the important rule that all rights and freedoms enshrined in international human 
rights treaties, covenants and instruments ratified by Sudan shall be an integral part of 
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the Bill of Rights. This means that even if the Chapter of the Bill of Rights does not 
contain all rights, Sudan is obliged to promote, protect and to fulfill all rights in the 
human rights instruments which Sudan is a party. Protection of the rights of the child 
is found in different articles within the Constitution. Article 32 (5) obliges the state to 
protect the rights of the child as provided in the international and regional conventions 
ratified by Sudan. Article 36 (2)  prohibits carrying out death penalty on a person 
under the age of eighteen or a person who attained the age of seventy except in cases 
of retribution and hudud. The article adds nothing to the protection of the child.  
 Even before adoption of the Interim National Constitution 2005, efforts had 
been made to reform child rights in national legal system. The then Institute of 
Training and Law Reform had initiated a review process of all laws and legislation 
pertaining to children in Sudan with a view to making them more compatible with the 
Convention on the Rights of the Child (CRC). This Institute has, however, been 
abolished. Also, the Sudanese parliament endorsed the Child Act 2004, which 
replaced the Juvenile Welfare Act 1983 and included several positive changes in the 
status of children in general and of street children’s legal status in particular. 
Although the Act has been approved, but still there are problems in implementation. 
The Child Act 2004 is due to be revised after the adoption of the Interim National 
Constitution 2005. As it currently stands, the Act is seen as an advocacy tool. NGOs 
and child rights activists find gaps in the Child Act 2004 through their observation on 
the situation of the rights of the child as well as the cases before the juvenile courts. A 
new Bill of 2006 has been drafted through joint efforts.  
 Section 5 of the 2004 Act provides for the application of the provisions of this 
Act, and interpretation of what is set out therein. It refers to the principles set out in 
the CRC only without mentioning the other human rights instruments to which Sudan 
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is party.250 But the Child Bill of 2006 mentions that in the application of the 
provisions, interpretation of the sections and in the absence of any provision on 
specific issue, the human rights conventions will be the guidance. Although 2004 Act, 
section 5 makes reference to the CRC, it does not mention all principles which are 
enshrined in the CRC as cornerstone of the Convention. It mentions two principles: 
the best interest of the child and right to life. The proposed Bill of 2006 mentions the 
four general principles: child right to life, right to non discrimination, the best interest 
of the child and the right to respect the views of the child.  
3. Child Custody and Guardianship 
 In Sharia Law, a divorced woman is entitled to guardianship over her sons 
until age 7 and, if necessary, the courts may extend this period until puberty. Girls 
remain in the custody of their mothers until age 12 or, if deemed appropriate by a 
judge, until marriage.251 The father obtains legal custody of his children when they 
leave their mother's guardianship. In addition, he oversees the children's property until 
age 21, when minors acquire legal capacity. Both parents have full visitation rights. If 
the parents do not establish mutually acceptable arrangements, a judge can order a 
schedule and location. A man must provide a home for his wife and children if he 
initiates divorce. His family remains in the conjugal home unless he provides a 
suitable alternative, but the divorced wife has no security when the period of child 
custody expires. This law certainly applies to Muslims.  
 A divorced woman will not lose custody of her children while she works. This 
ruling is generally upheld in Sudanese courts if it is demonstrated that proper 
arrangements were made for the children's care. Sudanese courts rarely give custody 
to a mother who plans to leave the country or will not raise her children as Muslims. 
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Furthermore, legal decisions emphasize the importance of having children reside near 
their father, and immigration authorities always require a father's permission before 
his children can leave Sudan. Finally, if the mother is non-Muslim, she will not be 
allowed custody of her children after 5 years of age if there is the slightest belief that 
she will use her guardianship against Islam,252 but custody will not transfer from 
mother to father automatically, section 110 of the Personal Status of Muslims Act 
1991 organizes the females custodians as who have prior or superior right, but the best 
interest of the child should be taken into consideration. In the case No. 211/2003253 
the Supreme Court decided to transfer the custody from father to the grand mother. In 
this case the plaintiff (father) raised a complaint against his divorced (wife) asking to 
remove her custody over their daughter, 7 years old because he converted into Islam 
and his wife remained non-Muslim. The Court decided to remove the child from 
custody of the mother and to give it to father. The Supreme Court explained the 
meaning of custody which is to take care of child (upbringing, welfare and education) 
and which is initially the duty of mother and then other females according to law and 
under conditions which do not contradict the guardianship and the best interest of the 
child. This means that the duration of mother’s custody relates to three things: right of 
custodian, right of guardian and the right of the child and if contradiction appears the 
best interest of the child will provide the guidance. The Supreme Court directed courts 
to adopt the spirit of the law positively and to take into consideration the best interest 
of the child which is the cornerstone of the custody.   
 
 
4. Nationality 
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253 (2003) S.L.J.R. 51, it referred to by number.  
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 Under Sudanese Nationality Act of 1994, children born to a Sudanese father 
are considered Sudanese citizens. Children born to a Sudanese mother may become 
Sudanese citizens under limited circumstances.254 In the then Sudan Constitution of 
1998 Article 22 provided for the right to inalienable nationality for every person born 
to a Sudanese mother or father. Similarly Article 7(2) of the current Interim National 
Constitution of the Sudan 2005 guarantees the right to inalienable nationality for 
every person born to a Sudanese mother or father. This constitutional right to a 
nationality is adopted in the Nationality Act 2003.255 But the Child Act 2004 does not 
mention the right to a nationality in a separate section but is included among general 
principles in section 5.  
5. Education 
 Promulgated in 1992, the Public Education Act specifies the different stages of 
education and provides for continuation of the basic stage for eight years instead of 
six. Basic education begins with the pre-school stage at the age of four, which means 
in principle that primary school enrolment takes place at the age of six. One of the 
educational policies adopted is to ensure that compulsory basic education is 
universally available by 2000, in which connection sovereign decrees were 
promulgated with a view to encouraging all families to enrol their children in school 
at the basic stage. Educational regulations were also issued, specifying six years as the 
age of school admission, although pupils may still be admitted up to the age of nine 
years. In other words, compulsory education ends at the age of 14 years for pupils 
admitted at six years of age and at the age of 16 years for pupils admitted at eight 
years of age.  
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 Being a large country, the Sudan is too difficult to be administered from the 
centre and hence, it was divided into 25 states, each having its own legislative council, 
government and administrative system, reformulating the administrative set-up or 
hierarchy at the federal and state levels to suit the new situation. The approval of 
Sudan Constitution 1998 led to the redistribution of power and wealth between the 
centre and states.  The Constitution stated that education should be mutually 
administered by the centre and the states. Many Acts were passed. Amongst them is 
the Planning Public Education Act 2001,256 which replaced the Act of 1992. The 2001 
Act stipulates the right to education for all children of eligible school age without 
discrimination of any kind. Children are admitted to basic education level at the age of 
six and continue for eight years.257  
 According to Child Act 2004, free education in the basic stage is affirmed as a 
fundamental right for child upon attaining age 6. The state shall create a conducive 
atmosphere.258 Section 32 provides for a school record that contains a birth certificate 
as well as notation as to health condition, type of disability and social status and level 
of education.  Corporal punishment is prohibited according to Section 30 (a). In 
relation to what is termed as child culture and satisfying child cultural needs, the Act 
maintains a broad prohibition of any publications and literary works that appeal to 
child's instincts or urging him to indulge in behaviours contrary to society's values and 
traditions or encouraging delinquency.259 The state is obliged to establish bookshops 
for children, which are to be associated with children's clubs mandated under the Act.  
 The Interim National Constitution of 2005 guarantees education as a right for 
every citizen and obliges the state to provide access to education without any 
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discrimination on the basis of religion, race, ethnicity, gender or disability. The 
Article adds that the primary education should be compulsory and free.260 But in fact 
the education is not free even in public schools which belong to the government.  
6. Child Labour  
 The Labour Act of 1997, regulates the method of admission to employment or 
work and cover hazardous work, part-time work and full-time work. This Act applies 
to all workers except civil servants, members of the armed forces, domestic servants, 
agricultural workers, family members of an employer, and casual workers.261  The Act 
establishes a Manpower Committee262 which is responsible for inter alia, coordinating 
manpower-related issues within executive organs and the collection of related data.   
 In relation to children, Sections 21 to 27 deal with the employment of children, 
defined as persons under 12 years of age263 and the employment of young persons 
who are persons under 16 years of age264  in specified tasks that are listed under 
Section 21. For instance, they are not allowed to be employed to carry heavy weight,   
to work under the ground, radiation works and ionizing radiation and works in which 
workers are exposed to poisonous or injurious materials whether organic or inorganic 
such as lead, mercury, cyanide, calcium, petrol and its compounds. The same Section 
gives exception for children under twelve years of age to work in the vocational 
schools of the state; training workshops not for the purposes of profit; members of the 
employer’s family who work under his supervision in an enterprise in which no other 
person is employed and workers under apprenticeship contract. The Act stipulates that 
young people may not be employed at night between the hours of 8 p.m. and 6 a.m., 
nor may they work overtime or during official or weekly holidays or for longer than 
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seven hours, a period which must be interspersed with one hour’s rest with pay. 
Moreover, young people may not work for more than four hours continuously.  
  According to Child Act of 2004, children under age 15 are prohibited from 
employment in industrial work; however, children between the ages of 14 and 18 may 
participate in agricultural work that is not harmful to health, as well as apprenticeships 
- both of which are subject to Ministerial regulations.265 Regarding employing the 
child in industrial works, the child may not be employed in the industrial works before 
she/he reaches the age of 15, but the child who reaches the age of 14 years may be 
allowed to work in light industrial works managed by her/his family, provided that 
one of her/his family members shall be responsible of her/him in the work and in a 
way that does not affect her/his studies, or health or whatsoever.266 This is similar to 
what is in Article 2 of the ILO Convention Fixing the Minimum Age for Admission of 
Children to Industrial Employment. 267 Notably, Article 41 prohibits the use of 
children in armed conflict, forced labour, illicit trade and sexual exploitation; and 
Article 84(1) (d) establishes penal consequences for employers or managers for 
violations, namely imprisonment of one year, or fine, or both.   
The Act also establishes labour requirements for the employment of children 
between 14 and 18 under the legislated exceptions. These include medical checks by 
employers,268 working hours not exceeding 6 hours daily with one hour break,269  and 
prohibition of working between 8pm and 7 am.270 
  The Child Bill 2006 in Section 38 proposes banning the worst forms of child 
labor. The Section states that: “The works, which are probable, by their nature or due 
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to the circumstances, in which they are performed, may harm the child health, her/his 
safety or moral conduct, shall be regarded as the worst forms of child labor.  The 
Minister of manpower, by a decision from her/him, shall specify a list of the worst 
forms of child labor and the consequent penalty, now and then”.  It would be better to 
have a legal description of the worst forms of child labour, rather than leaving it to 
ministerial decree. 
7. Minimum age for Marriage    
 Given that the basis of marriage is consent, Section 34 of the Personal Status 
of Muslims Act of 1991 stipulates that a guardian may give a mature woman in 
marriage if she consents to the husband and to the dowry. Her statement of her 
maturity is accepted unless it is conspicuously false. Reference has already been given 
on how maturity is determined, namely on the attainment of puberty or the appearance 
of unmistakable physical signs. Section 40 of the Act nevertheless permits the 
marriage of a person of discretion. In accordance with paragraph 2 of the Section, 
discretion is acquired at 10 years of age. A 10-year-old male is therefore permitted to 
marry if it is demonstrated that the marriage is likely to be in his interest. A guardian 
may not, however, give a 10-year-old girl in marriage without the consent of the 
judge, which is based on the considerations of advantage and good reason, provided 
that the husband is suitable and the dowry equals that of the girl’s peers. So in 
accordance with the law, the basis for marriage is maturity. In Sudanese Sharia Law, 
there is no difference between girls and boys in regard to the legal marriageable age, 
which is 10 years. There is a difference, however, in that, for the marriage of a 
discerning young girl, the law additionally requires that the judge must give his 
permission, the husband must be deemed suitable and the dowry must equal that of 
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her peers. This requirement is stipulated out of concern for girls and in order to 
prevent any form of exploitation. 
 The marriage of non-Muslims other than those governed by customary law, 
including excepted communities, is regulated by the Marriage of Non-Muslims Act 
1926, section 10 of which stipulates that the competent court may invalidate a 
marriage entered into under the Act by a male under 15 years of age or a female under 
13 years of age. As for minors, the Act stipulates that their consent is required for 
marriage. Section 29 provides that if either of the couple to be married is under 21 
years of age and is not widowed or divorced, it is essential to obtain the written and 
signed consent of the father, or of the mother if the father is deceased, delinquent or 
outside the country, or of the guardian if both parents are deceased, delinquent or 
outside the country. In all cases, if the party in question has no parent or guardian 
resident in the Sudan who is qualified to consent to the marriage, the judge of the 
court of the personal status, may give his written consent if, after interviewing the 
couple, he is persuaded that the marriage is appropriate. In such cases, his consent has 
the same effect as the consent given by a father or mother. There is no unitary 
customary law which is defined widely to include not only customary law originating 
locally by usage in Sudan but also the religious laws of Christian communities and the 
Jewish community. These rules are not readily available.  
8. Family Care 
 Sections 21,22 and 23 of the 2004 Act provides care for children who suffer 
difficult family circumstances which prevent their upbringing in the natural families 
through maintenance families, care homes, and social security institutions. Naming 
that group of children by “children who suffer difficult family circumstances” is 
vague and inaccurate since there are children who live with relatives in difficult 
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circumstances but do not need substituted care. The Section puts three choices for the 
substitute care and ignore the main one which is the parent’s relatives. It is suitable 
environment for the child to be within the extended family. The intention of the 
legislator is not clear when it refers to the social security institutions. If the legislator 
means the right of the child to the social security which is mentioned in Article 26 of 
the CRC, this is not right place for it, because this Section of the 2004 Act is specially 
for children deprived of family environment. Perhaps they mean Khafala system in 
Sharia law.  
 Section 21 of the Bill 2006 deals with providing care to children who are 
deprived permanently or temporarily of family care, thus avoiding the unclear phrase.  
The same Section specifies those who are taking care as parents’ relatives, 
maintenance families (khafala in Sharia law) and adoption for non -Muslims and 
social care homes.  Section 23 of the Bill 2006 provides for the establishment of the 
care homes, defined as homes for children who are deprived of family care or those 
whose families are split or unable to provide adequate care for them. Some things are 
still missing in this section. Clarity is needed on legal guardianship of children in care 
homes and the individual who makes the decision to put children in care homes. Clear 
statement of the right of the child to maintain contact with family, and duty of care 
home to finance family contact is needed.  Also the Section does not state that care 
homes should be a last resort. Finally there is nothing in this Section about the right of 
periodic review of placement in care homes. 
 Section 24 of the Child Act of 2004 requires the establishment of homes for 
instruction of delinquent children, and those exposed to delinquency danger; and the 
regulations shall specify the tasks, functions and manner of establishment and 
management of such homes. The legislator ignores the fact that these groups of 
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children are not criminal but victims of crime committed against them and to put them 
in these institutions is a violation of their rights under Article 37 (b) and (c) of the 
CRC which obliges the states parties to ensure that no child shall be deprived of his or 
her liberty unlawfully or arbitrarily. The arrest, detention or imprisonment of a child 
shall be in conformity with the law and shall be used only as a measure of last resort 
and for the shortest appropriate period of time. Every child deprived of his or her 
liberty shall have the right to prompt access to legal and other appropriate assistance, 
as well as the right to challenge the legality of the deprivation of his or her liberty 
before a court or other competent, independent and impartial authority, and to a 
prompt decision on any such action. Fortunately, the Child Bill 2006 omits this 
provision of establishment of homes for instruction of delinquent children, and those 
exposed to delinquency danger.  
9. Child with Special Needs 
 Chapter 9 of the Child Act 2004 provides care for child of special needs in 
Sections 51 to 57. The Sections consist of many state obligations towards the disabled 
child but they do not mention the principle of non-discrimination on the basis of 
disability which is very important to protect rights of the disabled child.  Section 56 
makes confusion between the rights of disabled children and disabled people in 
general. The Section reads as follows: “The Minister of Labour, in consultation with 
the competent Minister, by a decision thereof, shall allot posts, at the administrative 
organ of the State, and public corporations and utilities, for those of special needs, 
from children, who are in possession of the qualification certificate; and encourage 
employers to employ those of special needs, according to their qualifications, as the 
regulations may provide therefore”. The Section ignores the fact that the 
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administrative organs of the State, and public corporations and utilities do not accept 
people who are less than 18 years old.  
 Chapter 11 of the Child Bill 2006 deals with caring for the child with special 
needs. Section 51 (1) states that: “In accordance with the implementation of the 
provisions of the Handicapped Rehabilitation and Welfare Law for 1984, the child 
with special needs shall have the right in social, health and psychological care with 
the aim of training her/him on self-dependency, whereas the State shall protect 
her/him against whatsoever act that may hinder her/his education or harm her/his 
health or her/his physical, mental, spiritual or social growth”. In this section it is not 
clear what is the right to social welfare? Is this to include institutional forms of social 
welfare? It is very important to limit institutional approaches to disability and stress 
the right to periodic review of placement and have clear institutional accountability 
for placement and review of placement. The state should guarantee to persons with 
special needs the enjoyment of all rights and freedoms, especially respect for their 
human dignity, access to suitable education, employment and full participation in 
society.271  
 The Child Act 2004 deals with the recruitment of children in armed conflict 
among other things.272 Section 46 of the Child Bill 2006 goes further and deals with 
the involvement of the child in armed conflict. It would be good to have a criminal 
description of recruitment and the elements of the crime of recruitment and penal 
sanctions for recruiters. Section 47 of the same Bill obliges the authorities to design 
programmes for demobilization, rehabilitation and reintegration. Child Act 2004 is 
silent on the banning of exploitation of children in prostitution activities and 
pornographic materials, but the Child Bill 2006 in three Sections tries to protect 
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children from exploitation. It is worth having those Sections in the new draft since 
Sudan is a party to the Additional Protocol of the CRC on the Sale of Children, Child 
Prostitution and Child Pornography. Section 48 of the Child Bill 2006 prohibits 
abduction and sale of children and/or exploitation of children in prostitution and 
pornographic materials, and transfer of the child organs for purposes of profiting. It 
would be good to have a criminal description of all forms of abduction here. Criminal 
Act 1991 in Section 161 links child abduction (ie taking child without parental 
consent) to puberty, not age, and allows exemptions in favour of a long vague list of 
people claiming custody, guardianship, trusteeship or lawful authority. It would also 
be good to have a criminal description of trafficking (taking children by force or 
deceit, moving children, exchanging children for remuneration, exploiting their 
labour). 
 Section 49 (1) of the Child Bill 2006 deals with the right of victimized 
children and obliges the state to ensure protection for the rights and interests of 
children who are victims of practices banned in accordance with Section 48 of this 
Bill, in all stages of the judicial procedures. It would be better not to limit victim 
rights to one class of child victim. Section 49 (1) (a) admits the weakness of the 
children who are victims and adapting the procedures to recognize their special needs, 
including their special needs as witnesses. It will be good if the Section listed these 
special needs. Section 49 (1) (b) requires the children who are victims to be informed 
of their rights and roles. Still the Section needs to specify these rights. Under Section 
49 (1) (d) appropriate legal and social assistance must be provided for the children 
who are victims all during progress of the legal procedures. The Section does not 
specify the authority that is responsible for funding. Section 49 (1) (e) deals with 
protecting privacy and identity of the children who are victims, and taking the 
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necessary measures to avoid publication of false information that may lead to 
knowing these children who are victims. It is important to protect the identity of all 
child victims of crimes. Also it is important to state the responsible authority for 
protecting children’s identities and the penal sanctions, if any, for disclosing those 
identities. Also it will be useful to have police procedures for confidentiality. Section 
49 (1) (f) in appropriate cases, ensures protection of safety of the children who are 
victims and their families and the witnesses who testify for their interest against 
terrorism and revenge.  It would be good to have a specific list of measures that might 
be taken to protect these children. Under Section 49 (1) (g) there should be no 
unnecessary delay in ruling on cases, and implementing the orders and decisions that 
may give compensation for the children who are victims. The Section ignores to 
specify whether the compensation is a right for these children, what is the legislative 
framework for providing compensation, is compensation to the individual victim, or 
does it go to the head of household. Section 49 (2) obliges the state to  ensure for all 
the children who are victims of the crimes stipulated in Section 48 provision of 
appropriate procedures to work to obtain, without discrimination, compensation on 
the damage inflicted on them by the legally responsible persons. Again the Section 
ignores to determine who finances compensation. 
10. Health Care 
 Public Health Act 1975 in Sections 43 to 46 deals with vaccination of every 
child against smallpox within reasonable time after the expiry of three months to its 
birth.  Parents, guardians and directors of schools are responsible for child 
vaccination.273 Sections 57 to 60 deals with mother and child care. A Committee for 
Mother and Child Care was established within Ministry of Health with mandate to 
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propose the basis and standards and national planning for providing preventive, 
therapeutic and social services for mothers and children and to ensure just distribution 
of such services in towns and rural areas; to propose chronological programmes for 
immunization of children against communicable diseases and to strive and train 
qualified staff in the field of mother and child care and to plan for providing 
kindergartens and nursing homes in coordination with the competent authorities.274 
 Chapter four of the Child Act 2004 deals with the health care. It makes 
reference to the provisions of the Public Health Act 1975 to be implemented. A child 
has the right to natural breast-feeding from breast of mother.275  Vaccination is the 
duty of the father or the person in whose custody or guardianship the child is. Under 
the Public Health Act 1975 the directors of the schools are also responsible. 
According to Section 11 the Ministry of Health is responsible to issue health card for 
every child. Details of child health condition and immunization done and dates should 
be indicated in the card and the card must be presented with other documents when a 
child goes to school.276 Section 14 follows the School Health Act of 1973 in providing 
for regular medical check up for school children. Child food must be clean and free of 
germs and material harmful to health.277  
 A child has the right to psychological care including mental and emotional 
growing and social and linguistic components.278 The Child Bill of 2006 Section 17, 
the Ministry of Health is under a duty to take measures for prevention of children 
against HIV/AIDS, dealing with the HIV/AIDS and lessen its burden on children in 
the fields of health and education, caring for/and supporting HIV/AIDS infected 
children and their mothers, and the persons affected by HIV/AIDS; and custodians 
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and working to end stigma and discrimination on basis of HIV/AIDS infection or 
semi-infection. Also Section 14 bans practices of all known forms of women 
circumcision (female genital mutilation). The state is under constitutional obligation 
to promote public health and to provide primary health care and emergency services 
for all citizens.279 
 All children rights are equal and no right is superior to any other; there are no 
‘small’ rights. Child rights like human rights are indivisible and interrelated, with a 
focus on the individual and the community as a whole. Although human rights are 
often divided into two categories, civil and political rights, and economic, social and 
cultural rights, rights cannot be treated separately or in distinct categories because the 
enjoyment of one right usually depends on fulfillment of other rights. The Child Act 
2004 omits substantive issues for instances: the rights to eradicate the harmful 
traditional practices affecting the health of children, among them the Female Genital 
Mutilation (FGM) which is widespread around all Sudan except South Sudan. The 
Child Bill 2006 in Chapter Four under Health Care, Section 14 bans practices of all 
known forms of women circumcision.  
11. Child’s Criminal Responsibility 
   Section 8 of the Criminal Act 1991 stipulates that criminal responsibility 
applies only to persons who are legally obliged to fulfill the precepts of the law and 
also capable of exercising free choice. In regard to acts of minors, Section 9 provides 
that a minor who has not attained maturity is not deemed to have perpetrated an 
offence. The measures of care and reform stipulated in the Act must, however, be 
applied in the case of all such persons over seven years of age, as the court deems fit. 
Accordingly: (a) A person having attained seven years of age has no criminal 
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responsibility; (b) Section 3 stipulates that "a mature person" means any person 
showing the unmistakable physical signs of proof that he has reached puberty, which 
could apply to a person having attained 15 years of age. Any person having attained 
18 years of age is considered mature, even if he shows no such signs of maturity and 
(c) pursuant to Section 3, a child is not considered responsible for a criminal act, 
although he is subject to the measures of care stipulated in Section 47, under which 
the court may apply such measures to a young suspect who was over 7 and under 18 
years of age at the time of perpetration of the criminal offence, as well as reform 
measures intended to improve and correct behaviour. 
 The Supreme Court in the case of Ali Mohamed Mohamadeen280 said that the 
pubescence is the basis of the criminal responsibility, and the investigation authority 
should recognize the age of the accused- through medical investigation- to determine 
pubescence by natural signs of maturity. The medical investigation must be at the 
time of the crime or nearest as soon as possible. In this case the medical doctor stated 
that the accused was 14-16 years and that was on 5 August 2002 and the crime was on 
27 January 2002. The criminal responsibility started after 15 years with the signs of 
maturity or after 18 years regardless of the signs of maturity. The investigation 
authority failed to determine the age of the accused at the time of the crime. The 
Supreme Court decided to apply measures and reform prescribed for juvenile.281 
(i) Juvenile Justice 
 All children under seven are below the age of criminal responsibility. All those 
above 15 have reached the age of criminal responsibility. Children between seven and 
15 are criminally responsible if they have reached puberty.282  The Criminal Procedure 
Act 1991 which has few special protections for children in arrest and detention - is the 
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law under which children are arrested and tried, and together with other legislation 
such as the Child Act of 2004 provides the following: The Child Act of 2004 provides 
that where a warrant is issued for children's arrest, they should be arrested by child 
police.283 The Juvenile Welfare Act 1983 says that parents/guardians or lawyers 
should be informed of any procedures involving children, as far as possible.284 Under 
the Child Act of 2004 a parent/guardian and social welfare officer must be present 
according to Section 67. The Section deals with the arrest and imprisonment of the 
child by the child police. There is conflict between sub-sections 67 (1) and 67 (3). In 
sub-section (1) the child police is not allowable to take measures against the child 
except in presence of his guardian, while Section 67 (3) stipulates that upon arrest, the 
child police shall inform child’s parents or guardians or caretakers forthwith. Also 
section 67 (1) needs social worker presence when unaccompanied children are 
arrested. The 2006 Bill contains the same idea in Section 63 and the conflict is still 
there between sub-sections 1 and 3. Section 67 (5)  of the Child Act 2004 requires 
duration of custody to be shortest and not exceed seven days and after consideration 
of and exhaustion of all reasonable alternatives. Some principles of the administration 
of juvenile justice are missing in Chapter 11 of the Child Act 2004, for instance, the 
separation between girls and boys, separation between different ages and the right of 
the child to translator.  
 Chapter 11 of the Child Act 2004 provides for the establishment of child 
police, but it does not mention that the police must wear civilian clothes and must not 
carry weapons. Also it will be better for the child police to be as far as possible female 
who are well trained in the administration of juvenile justice.  Section 65 of the Child 
Act 2004 deals with the investigation with children which is the same Section 61 of 
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the 2006 Child Bill. Both Sections stipulate that a representative or guardian of the 
child be present at the time of investigation. If the presence of the child sponsor or the 
child representative or the child guardian is impossible, presence of the social welfare 
representative shall be secured, if it is possible. It is worth stating that the child’s right 
to an adult supporter during investigation applies whether the investigation is carried 
out by the Child Police or any other state body. It would be good to phrase it so that it 
applies to children in military detention or security detention. Also, it will be good to 
mention family contact rights in detention. Chapter 12 of the 2006 Child Bill 
establishes police for children but it is called Child Protection Police instead of Child 
Police.  
 Section 68 of the Child Act 2004 deals with the remand homes which shall be 
established in every jurisdiction for the children who are awaiting investigation or 
trial. A similar provision is in Section 64 of the 2006 Child Bill with additional 
provision referring to the international standards, but the section does not mention 
these international standards. The Child Act 2004 and the 2006 Bill do not mention 
the criteria for appointment of officials in remand homes, who are supposed to be 
social workers, psychologists and psychiatrists. Those officials must be trained in the 
field of child rights and the international standards for protection of the rights of the 
child. There was only one remand home for the whole Khartoum state located at Bahri 
and was supervised by the Ministry of Interior. The remand home was closed by 
decision from the General Administration of Prisons and Reform, Ministry of Interior, 
without any notification to the juveniles courts early in 2005. The Judiciary wrote a 
letter asking for reasons. The response was that the waiting home was so small.285 
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  Establishment of the Children Prosecution Bureau under the provisions of the 
Ministry of Justice (Organization) Act, 1983 is the duty of the state under Section 69 
(1) of the Child Act 2004. The Section specifies the mandate of the Prosecutor as 
supervision of the investigation conducted by the Child Police. Under Section 69 (3) 
Child Prosecutors shall be subject to specialized courses in the fields of sociology, 
psychology, law and international instruments related to children. The Minister of 
Justice accordingly issued Ministerial Decree for establishing the Children 
Prosecution Bureau, but the Bureau is not yet functioning. 
 Establishment of the Children Court is under Section 70 of the Child Act 
2004. This requires the Chief Justice in accordance with the Judiciary Act 1986 to 
establish courts for children. Section 70 (2) requires the authority to provide judges 
with sufficient training in the field of sociology, instruction, psychology as well as 
international instruments relevant to child rights. The legislator in Section 70 omitted 
to mention clearly some issues which are important in protection of the child, for 
example, the court must be in a separate building and adso the judge should be a 
woman. This Sebtion is similar to Sectign 66 of the 2006 Bill. 
 Section 71 of the Child Act 2004 deals with the jurisdiction of Children Court 
which is to consider the cases submitted by Children Prosecution Bureau and Social 
Service Office. The 2006 Bill goes further by addifg an Section 70 (1) that the 
criminal court shall not issue any verdict or measures against the child, and shall send 
the statement to the concerned child court to decide what it may deem `ppropriate. 
This hmplies that children vill continue to be tried hn adult courts but sentenced in 
children’s courts, and that presumably means that the protections in Section 69 will 
not apply to children except during sentencing. Section 69 of the Bill requires the 
chiddren courts to apply the procedures concerned with the trial stipulated for in this 
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Bill, and in case of absence of any procedural matter before it, the court shall follow 
the international standards of juvenile justice. Section 72 of the Child Act 2004 refers 
to detention of child during investigation or the trial at remand home by decision of 
the court if the child circumstances or the nature of the act for which he/she is 
punished, so requires. The 2006 Bill Section 68 similarly provides.  
 Section 73 of the Child Act 2004 is divided into 9 sub-sections dealing with 
trial procedure. In 73 (1) the children court in the absence of provision in specific 
issue in the case, the court shall follow the United Nations Standard Minimum Rules 
for the Administration of Juvenile Justice (The Beijing Rules). The Beijing Rules are 
general principles and minimum standards which reflect the believes of different 
international communities, and the national legal system will put it in a module to be 
applicable. For instance, Article 13 (1) of Beijing Rules mentions that the detention 
pending trial shall be used only as a measure of last resort and for the shortest possible 
period of time. It is the duty of the national legislative body to determine in law the 
duration of the period of detention to avoid different decisions from different juvenile 
courts. Section 73 (9) states that “ where one act is joint by adult and children, the trial 
shall be held before ordinary criminal court, provided that the child shall not be 
brought before the criminal court, but a representative shall be appointed to attend the 
sessions of the court”. It would have been better if the Section mentioned clearly that 
the child case must be separated and referred to the children court, or to be tried 
before ordinary criminal court according to Child Act 2004 with attendance of 
representative.  Section 69 of the 2006 Bill is similar to Section 73 of the Child Act 
2004. It is not clear why legislator only use those parts of the Beijing Rules related to 
court procedures, in spite of the fact that there is relatively little information on court 
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procedure in the Beijing Rules. It will be better if the 2006 Child Bill incorporates the 
whole standards of the Beijing Rules.   
 Section 74 of the Child Act 2004 under heading Judgments remitted from 
Criminal Courts to Children Court states that “The criminal court shall not pass any 
penalty, or measures, against the Child, where he is convicted, and shall send the 
record to the competent Children Court, to decide such, as it may deem fit, in respect 
thereof. The Children Court, to which copy of the trial record is remitted in pursuance 
of the provishons of sub-section (1), may order conducting of any inquiries, or social 
researches, and call the chald before it, to consider taking the appropriate eeasures, in 
respect thereof”. Section 70 of the Chidd Bill 2006 is similar to Section 74 above. Still 
there is gap in these Sections, because it means that children will continue to be tried 
in adult courts but sentenced in childrdo’s courts, and that presueably means that the 
protections in Section 73 of the Child Act 2004 and Section 69 of the Child Bill 2006 
will not apply to children except during sentencing.  
 Regarding confidentiality, children's trials are supposed to be in private 
according to Child Act of 2004 Section 79, and the case may be referred to be tried 
outside the judicial system by community or institutional commission and the court 
shall indicate the standards and conditions that apply on the said treatment.286 The 
right to privacy should be throughout legal procedure and not only during trial. 
Section 82 of the Child Act 2004 states that the records of child cases shall be kept in 
full confidentiality and they may not be allowed to be viewed, and the records of the 
child shall not be utilized in the procedure taken against the same child after he/she 
reaches the age of maturity. 
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 According to Section 75 of the Child Act 2004, corrective measures in the 
case of delinquent child might be taken to influence him morally in a suitable way as 
directed by concerned expert; to be handed over to parents or guardian; to be taken to 
child charity society; place him under social observation or under the observation of 
the environment in which he lives and to send child to a reformatory for a suitable 
period provided not exceeding the point when child attains the age of 18 and a court 
may on the basis of recommendation from Welfare Home or any other competent 
body amend or cancel any duration in reformatory.  
 The Supreme Court reviewed the decisions of the court of first instance and 
the Court of Appeal in the case No.313/2004.287 On 14 July 2002 Um Badda Court 
charged A.R.H. 17 years old under Section 131(3) of the Criminal Act 1991 and 
sentenced him by sending to reformatory for 3 years starting from 18 January 2002. 
The Court of Appeal confirmed the conviction and the sentence. The court of first 
instance through medical council decided that the date of the birth of the defendant 
was 1 January 1986, so his age at the time of the crime was 16 years. According to 
Section 188 of the Criminal Procedure Act 1991, the Supreme Court revised the 
decisions of the two courts and ordered the release of the child immediately since the 
court of first instance imposed care measures which might be deemed to be 
appropriate and necessary, but three years exceeded the child’s reaching the age of 18 
years, which contradict Section 75 (1) (e) of the Child Act 2004.  
 According to Sections 61 and 62 of the Child Act 2004, the court has a power 
to impose arrangements in the case of delinquent child or child vulnerable to 
delinquency by taking some measures, for instance to impose one or more 
arrangements or replace it with other and to stop the measure if the child is corrected 
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and needs no further correction. The Director of the Correction Home can submit a 
report to the court every three months indicating condition of delinquent child or child 
vulnerable to delinquency as well as his recommendations concerning the case. Since 
the court has supervision on the execution of judgment passed by it,288 the Social 
Service Office should submit to Child Court periodic report every three months on 
development of child behaviour and the Court may demand a report about the child 
every three months if need be and this period may be shortened on reasonable ground. 
The Court may in the light of reports submitted from Social Service Office amend the 
corrective measures taken by it whenever that is necessary289. 
 Section 58 prescribes broad measures of corrective arrangements, which range 
from placing the child in the custody of family member or other adult, to being 
prevented from frequenting certain places or practicing certain jobs. The Act confers 
broad powers on the court to prescribe measures it considers necessary for delinquent 
children or those susceptible to delinquency. Section 85 stipulates that if a child 
between 15 and 18 years of age is found guilty of an offence punishable with death, 
that child shall be sentenced to no less than 6 years, and not more than 10 years. Child 
offenders have been among several groups of people sentenced to death by a special 
court in the western state of Darfur since 2002. The special court’s procedures fall far 
short of international norms for a fair trial.290 In October 2002 the UN Committee on 
the Rights of the Child recommended that Sudan "guarantee that sentences of capital 
punishment are not given for acts committed when the perpetrator was a child under 
18".291  
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  The new National Interim Constitution 2005 has not abolished the death 
penalty, particularly as it applies to those under the age of 18.Article 36(2) states that 
"The death penalty shall not be imposed on a person under the age of 18 … except in 
cases of retribution or hudud”. This exception makes the safeguard against executing 
children meaningless as hudud crimes cover a wide range of offences including 
drinking, robbery and murder. Article 36 (2) is incompatible with Sudan’s ratification 
of the Convention on the Rights of the Child that prohibits child executions and also 
to the Child Act 2004 which stipulates principles to be put into consideration when 
issuing the verdicts. Among them is prohibition of the death penalty on the child.292  
  A report of the Special Rapporteur of Extrajudicial, Summary or Arbitrary 
Execution of 2006 refers to the case of Nagemeldin Abdallah, aged 17, who at the 
time of the report was held in the prison in Port Sudan in Al Bahr al Ahmar (Red Sea) 
State and at risk of imminent execution.293 According to the Report, Nagemeldin 
Abdallah was sentenced to death even though he was 15 years old at the time of the 
crime for which he was charged. He was reportedly arrested on 13 April 2003 and 
charged by the Criminal Court in Al-Damazin for the murder of a trader in the town 
of Al-Damazin, in the State of An Nil al Azrag (Blue Nile) on 17 May 2003. His 
appeal had been rejected by An Nil al Azrag Court of Appeal on 1 June 2003 and the 
Supreme Court upheld his sentence on 1 November 2003. At the time of his arrest, 
Nagemeldin did not have a birth certificate to prove his age. However, his family was 
later able to provide the certificate to the authorities. Nagemeldin Abdallah did not 
have access to legal representation during his trial. 
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(ii) Street Children 
 According to Sudanese Juvenile Welfare Act 1983, “Vagrant is the boy or girl 
under 18 years who is vulnerable to delinquency, homeless or unable to show the way 
to his/her resident caretaker, or unable to give sufficient information about 
himself/herself".294 Children are considered a vagrant if they spend the night on the 
street, abandon their parents/guardians, engage in begging, prostitution or other 
‘immorality’, or if they associate with suspected criminals.  According to Khartoum 
Public Order Act 1998, a street child is defined more concisely as ‘a person who has 
no apparent resident place or apparent work for gaining.295  It is noteworthy that both 
legal definitions assume children to go onto the streets according to their own will, 
without any consideration of the causes that may push them to do so.  Social 
definitions are slightly different, and recognize the distinction between children on the 
street (who return home at night) and children of the street (who struggle alone 
without family support). They are often referred to as ‘abandoned’ children.296   
 Khartoum Public Order Act 1998 governs certain activities within the 
Khartoum State. Vagrancy or the abetting thereof is prohibited under Section 11.297 
The Section defines a vagrant as a person who has no apparent place of residence, no 
profession, or no means of earning a living. The police are authorized to collect 
vagrants and take them to housing where they would receive social care. The police 
are to gather people of unsound mind from public places and order them be sent to 
hospitals or to their families who have to care for them. 
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 The legislator ignored the factors pushing children onto the streets: firstly for 
the economic reasons some children are looking for work, inability to pay school fees, 
insufficient food at home and family homelessness; and secondly, for political and 
environmental reasons, for instance, war and conflict and drought and finally family 
circumstances like disagreements with family members, physical/sexual abuse at 
home, separation from parents through death/divorce.  Some children also suggested 
that they had been bored of staying at home, and that friends had told them of the 
more exciting life in the cities. 
 A pilot Juvenile Court was established in Khartoum in 1999, and this has had 
tremendous impact on the lives of children in conflict with the law. Child 
imprisonment for vagrancy dropped from 44% of the total charges against children in 
1999 to only 1% in 2000. A second Juvenile Court is in Omdurman, and a third has 
been working for Khartoum to bring the total to three within the state. This was in 
response to a circular from the Chief Justice urging states to establish/activate juvenile 
courts. The National Council for Child Welfare (NCCW) is also planning to develop a 
5-year strategy for juvenile justice, coordinating with the Ministries of Interior, Social 
Planning and Development, and NGOs.298  There is a judicial circular from the Chief 
Justice which gives authority to juvenile courts judges to review any juvenile cases 
even if the case is tried out of Khartoum, taking into account the best interest of the 
child.299  
 Many local and international NGOs participated in a sustained advocacy 
campaign which resulted in the legislative changes outlined above. Legal Aid 
Provision is also practiced by most of the NGOs working with street children. The 
concept of networking is still in its early stages, yet three networks concerned with 
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street children and child protection have already emerged, with their activities 
currently limited to coordination, select joint interventions and exchange of 
experiences. Sudanese criminal law incriminates against children for being vagrant, 
and sentence many of these ‘offenders’ to 20 lashes.  Harassment on the streets from 
police is also a problem, especially for street living girls who appear to be particularly 
vulnerable.   
 When street children are arrested, Sudanese criminal law dictates that they be 
sent to either reformatory institutions or to detention centres. In both types of 
institutions, the children are frequently subject to physical and sexual abuse, and very 
few of those who spend a long time in these places manage to successfully reintegrate 
after leaving. This is because the family and community, who are part of the problem, 
are not part of the solution, and because the children are cut off from society by these 
institutions which to many are ‘just a big jail’. 
 The Committee on the Rights of the Child has made specific objection to how 
the Sudan treats its "vagrant children," and has even made objection to that very term.  
It has recommended that Sudan changes its "definition and policies with regard to 
street children, ensuring that these children are seen as victims of their circumstances 
and are not criminalized".300 
(iii) The Judicial System 
 Sudan's formal legal system is grounded in British common law and Islamic 
law.301  Sources of law are Islamic law, constitutional law, legislation, judicial 
precedent, and custom. In family law, judicial circulars (manshurat) issued by the 
Qadi al-Quda (first issued in 1916) served to institute reforms or instruct the 
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application of particular interpretations. Arbiters of disputes and administrators of 
formal and informal laws come in various forms throughout Sudan, depending on 
ethnic, religious and political factors.  Judicial courts are provided for under both 
statute and customary law while informal community practices also rely upon local 
chiefs, known as Sultans, to resolve disputes between community members.  Indeed, 
the judiciary relies greatly on popular justice for solving disputes through methods of 
conciliation and the application of tradition.302  Customary laws generally consist of 
non-state dispute resolution systems that are usually based upon local customary, 
traditional or tribal systems of justice.  Given Sudan's ethnic and religious plurality, 
customary laws and practice are diverse, differing from tribe-to-tribe and community-
to-community.  Case reporting of decisions by the formal courts is published in the 
Sudan Law Journal and Reports (S. L. J. R), whilst laws are first published in the 
Sudan Gazette, and later in a series of volumes known as the Laws of the Sudan. 
 Popular courts are staffed by respected community elders and enforce 
customary law that is not considered to be inconsistent with the law or public policy.  
Generally, judges are citizens of good conduct who are "well known, well reputed and 
reasonably well off in rural areas"; membership includes tribal chiefs, Omdas, 
sheikhs, and Nazirs.303 Due process in customary courts does not appear to be clearly 
defined, rendering them vulnerable to arbitrary application of the laws.  Cases in 
customary courts can be referred to statutory courts; such courts also have powers of 
detention. Southern States will generally continue to have the two systems of formal 
and customary law operating until the new Government undertakes to merge them.  
The formal courts are located mainly in towns; their role is not well understood by the 
public.  Public access to the courts has been criticized by outside observers as 
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practically non-existent due to high user charges, cumbersome formal procedures and 
their distance from the people, especially poor rural communities.  Limited 
operational budgets prevent courts to hear cases in rural areas or for judges/legal 
administration officers to monitor and guide traditional courts on points of law and 
procedures.  
  One of the main objectives of customary law is the establishment of peace 
and harmony between the parties and society as a whole through compromise, 
conciliation, and compensation or restoration of social imbalance created by the 
commission of wrong or criminal acts.304 The largely dualistic legal structure in Sudan 
results in several stages being passed before a matter reaches any formal justice 
institution (such as the police or statutory Courts) - if at all.  Indeed, there exists a 
strong customary law network through which personal problems are dealt with. 
Personal matters are generally governed by the religious laws of the particular 
individuals concerned: Muslims are usually governed by local interpretations of 
shari'a law, whilst Christians are governed by local understandings of sectarian laws.  
If an individual is of no formal religion, then personal issues are governed by the 
customary laws of his/her particular tribe.  For example, the tribal laws of the Dinkas 
in the South are in fact codified and held by the local chiefs.  Other local tribes rely 
upon an oral tradition that is according to custom. 
  For family disputes, often the father or the head of the extended family will 
resolve matters within the family unit.  Beyond the family, people who are party to 
disputes, whether they are husband and wife or neighbours, will go to the local chief 
to resolve the issue.  The chief applies local customary laws and tribal practices in 
reaching a resolution of the issues presented before him.  In cases of dissatisfaction 
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with his decision, either party will apply to the District Court Judge and appeal.  
However, the decision of the chief is usually respected by the District Court Judge in 
deference to his sound knowledge and practice of local customary law. 
  Mediating disputes is generally the means by which conflicts are handled 
within the community.  Fully outlining the myriad of local practices requires deep 
knowledge and access to individual communities. Given the dire need for capacity-
building of local police, the office of the Attorney General and judiciary throughout 
Sudan - especially in post-conflict areas (and outside the capital), the dominance of 
the community/customary network holds much potential for justice advocacy.  
Naturally, customary law is weak in terms of human rights protections for women and 
children; nonetheless, individual interventions by local justice actors can serve to 
slowly improve and strengthen customary laws.   
  Regarding the status of children in traditional Dinka society, children, males 
and females are at the core of procreational continuity and are considered as a 
blessing.  In addition, children are seen ass the social insurance for their parents when 
they reach old age.  Not to have children is a great misfortune.  However certain 
practices in traditional society tend to violate children’s rights.  Among these, Justice 
Madut lists corporal punishment; unequal educational opportunities that favor boys 
over girls; early marriage for daughters; school drop out on account of pregnancy; 
favoring the father over the mother in the custody of children in the event of divorce; 
and scarification and other harmful practices.305 Justice Madut concludes his review 
of the status of women and children in traditional society with a plea for reform: 
“Some customary laws and practices are clearly against human rights.  This calls for 
appropriate legislation and the adoption of policy to eradicate such practices.  In 
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addition it is important that traditional societies be sensitized on the evils of some of 
the harmful practices".306 
12. Conclusion  
 The rights of the child are not clearly or fully spelled out in Sudanese laws, the 
Sudanese legislature must assure the general well-being of children by reviewing 
legislation in all provinces and enacting provisions needed to implement a national 
policy; taking measures to ensure compliance of the administrative structures of 
governmental and nongovernmental agencies, including procedures to assure that 
children will receive the services to which they are entitled, including appeal and 
grievance procedures, judicial review of agency decisions when services are denied or 
deemed unsatisfactory; taking the appropriate laws to define and establish services as 
rights legally enforceable and available without any discrimination between children 
and families; and emphasizing the entitlements of children, parents and families to 
services and welfare of the national programme. Most importantly, the Sudanese 
legislature must ensure by legislation all safeguards necessary against slavery, child 
transportation and/or kidnapping by military or civilian persons, unpaid employment 
of non-family children, prosecute and instigate judicial measures against those who 
are responsible for such abuses. 
 A number of women bring their children with them to the prison, which, in 
turn, lacks any budget to provide for the children’s needs. Many imprisoned children 
appear to be street children displaced by the war. Vagrant children are criminalised 
and staff of penitentiary and correction institutions are generally not qualified to 
handle juveniles. The problem of street children and their detention is a serious one 
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that will require investment in education and social services, as well as measures to 
upgrade the juvenile justice system and encourage respect for the rights of the child.  
 Non implementation of the provisions in Sudanese legislation call for 
competent or educated law enforcement personnel, judges or other administration of 
justice officials. Furthermore, there are no legislative provisions that require officials 
or law enforcement personnel to be educated about the rights of children. The police 
officers of the lowest rank are extremely poorly educated and trained.   
 As noted by the Committee on the Rights of the Child, the armed conflict in 
many parts of the Sudan have had negative impact on the rights of the child. They 
have created conditions in which even a minimal implementation of the Convention is 
difficult.  While noting the de facto control by non-State actors of areas of the 
State party’s territory, notably in southern Sudan, the Committee emphasizes the full 
responsibility of the State party; it invites all other parties to respect child rights 
within the area under their control.307 A cease-fire was eventually declared between 
the Sudanese government and the Sudan People's Liberation Movement / Army 
(SPLM/A) in July 2002.  Peace talks were carried on through 2003, though fighting 
also continued on both sides; eventually in 2005, a peace agreement between the 
Government of Sudan and the SPLM/A was reached.  Highlights of the 
Comprehensive Peace Agreement include a Power Sharing Agreement, a Wealth 
Sharing Agreement and Security Protocol; and special power and wealth sharing 
agreements for the areas of Abyei, Southern Kordorfon and Blue Nile  (also referred 
to as the Three Areas), which individually possess specific factors that precipitated 
and prolonged the conflict - including and especially resource wealth.308  
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Chapter Eight 
Child Rights Monitoring 
1. Introduction 
 This Chapter will give a summary of the human rights mechanisms that can be 
used at national, regional and international levels to protect and enforce child rights. It 
will examine the functioning of international and regional monitoring mechanisms 
dealing with children rights, and children’s access to these mechanisms, identifying 
obstacles and ways to remove them.  Children's rights are endangered in a wide 
variety of situations. At a very early age, they are exposed to violence in many forms 
by governments - poverty, malnutrition, disease, and lack of education which stultify 
their growth and deprive them of their childhood. Although many countries have now 
acceded to the International Convention on the Rights of the Child, implementation 
remains weak, with much lip service rather than effective action to protect children 
and to assist their families.  
2. International Monitoring of Child Rights  
 Regarding international level, the international human rights regime is often 
usefully described as consisting of two specific elements: Charter -Based Bodies and 
Treaty- Based Bodies. The capacity of UN mechanisms to protect and promote 
children’s rights depends in large part upon the child rights information made 
available to those mechanisms. It is important that information concerning violations 
of child rights is fed into all mechanisms. Human Rights Council special procedures, 
Conventional human rights mechanisms and other UN human rights mandates - such 
as activities conducted by the office of the High Commissioner for Human Rights 
(OHCHR) (e.g. technical co-operation projects, field presences) - depend for their 
information on sources in the field. States, national and international NGOs and others 
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can provide very valuable information from a country or region. UN human rights 
field operations can provide an essential channel for such information, complementing 
this with child rights data collected from their own monitoring.309  
  Charter bodies include the former Commission on Human Rights (CHR), the 
Human Rights Council (HRC), and Special Procedures. The Human Rights Council, 
which replaced the Commission on Human Rights, held its first meeting on 19 June 
2006. This intergovernmental body, which meets in Geneva 10 weeks a year, is 
composed of 47 elected United Nations Member States who serve for an initial period 
of 3 years, and cannot be elected for more than two consecutive terms. The Human 
Rights Council is a forum empowered to prevent abuses, inequity and discrimination, 
protect the most vulnerable, and expose perpetrators. The Human Rights Council is a 
separate entity from the OHCHR. This distinction originates from the separate 
mandates they were given by the General Assembly. Nevertheless, OHCHR provides 
substantive support for the meetings of the Human Rights Council, and follow-up to 
the Council's deliberations.  
 Special Procedures is the general name given to the mechanisms established 
by the Commission on Human Rights and assumed by the Human Rights Council and 
the Sub-Commission on the Promotion and Protection of Human Rights to address 
either specific country situations or thematic issues in all parts of the world. Special 
Procedures are either an individual special rapporteur or representative, or 
independent expert or a working group. They are prominent, independent experts 
working on a voluntary basis, appointed by the Human Rights Council. It includes a 
number of child specific procedures and many broader procedures which increasingly 
include references to children's rights in the context of their particular mandates. 
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Special Procedures include: Special Rapporteurs, Special representatives, Special 
envoys and Independent experts, Working groups – thematic or country (Urgent 
Actions) and Complaints procedure 1503.310 The following provides a brief 
description of activities undertaken by some Special Rapporteurs and/or 
Representatives in the context of children’s rights within their various human rights 
mandates. Some of these mandates are child specific but most focus on general human 
rights issues that are nevertheless important in overall efforts to protect and promote 
children’s rights. It is essential to recognize the potential of almost all UN human 
rights mechanisms and procedures for contributing to the protection and promotion of 
children’s rights and the following list does not include all mechanisms:  
  First, Special Rapporteur on the Sale of Children, Child Prostitution and Child 
Pornography: The mandate of the Special Rapporteur (SR) was created in 1990 to 
investigate and receive information about the situation of children facing these 
concerns throughout the world. The Special Rapporteur can receive information about 
individual situations and bring these to the attention of the Governments concerned. 
The Special Rapporteur also makes recommendations to Governments, NGOs, UN 
agencies, and other members of civil society. During her tenure as mandate holder, 
she has studied and made recommendations as to the role of the justice system, the 
media, education and the family with regard to the concerns of her mandate.       
        Secondly, Special Rapporteur on the Right to Education: The Special Rapporteur 
on the Right to Education has focused on the availability, accessibility, acceptability 
and adaptability of education services, working closely with relevant UN partners. 
 Thirdly, Special Rapporteur on Torture: In his 1996 report (E/CN/.4/1996/35) 
to the Commission on Human Rights, the Special Rapporteur on Torture raised the 
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issue of conditions of detention of children and made recommendations according to 
the provisions of relevant UN standards. In his 2000 report to the UN General 
Assembly, the Special Rapporteur continued to report upon conditions of detention 
for children and also placed particular emphasis on the situation and treatment of 
children cared for in non-penal institutions; the report also referred to the situation of 
children in regions of armed conflict.311  
  Fourthly, Special Rapporteur on Extrajudicial, Summary or Arbitrary 
Executions: In reports and contacts with Governments, the Special Rapporteur on 
Extrajudicial, Summary or Arbitrary Executions has on numerous occasions 
expressed deep concern over the continuing use in some countries of the death penalty 
against juvenile offenders and persons accused of crimes committed when they were 
under the age of 18.  The Special Rapporteur has also expressed grave concern at the 
use of children as soldiers and support staff in the world's conflicts, and has called on 
Governments to unilaterally raise the age of enlistment to 18, and concluded that the 
use of children in armed conflict constitutes a serious and direct threat to the 
protection and enjoyment of the right to life.312 
 Fifthly, Special Rapporteur on Violence against Women has taken a life-cycle 
approach to her mandate, and in so doing has addressed the rights of girls particularly 
in regards to violence in the family but also on girls in armed conflict situations. The 
Special Rapporteur reports that gender-specific violence does not begin at a certain 
age but throughout a woman's life-cycle there exists various forms of gender-based 
violence that manifest themselves at different stages. The Special Rapporteur has 
expressed concern that even before birth, females in cultures where son preference is 
prevalent are targeted by the violent discriminatory practices of sex-selective abortion 
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and infanticide and has reported on different forms of violence inflicted on girls 
including inter alia enforced malnutrition, unequal access to medical care, as well as 
physical and emotional abuse, incest, female genital mutilation, early childhood 
marriage and other harmful traditional practices, and the sale of children by their 
parents for prostitution or for bonded labour. 313  
  Sixthly, Country Specific Special Rapporteurs: The Human Rights Council 
has named a number of country specific Special Rapporteurs with mandates to focus 
on the human rights situations in particular countries and regions. Increasingly, 
country specific Special Rapporteurs have included a child rights dimension in their 
reports and work.  
Seventhly, Representative of the Secretary-General on Internally Displaced 
Persons:  The Representative systematically focuses on the plight of children, who 
typically constitute at least 50 percent of internally displaced populations. 
   Eighthly, Special Representative of the Secretary-General on the Impact of 
Armed Conflict on Children: The Special Representative was appointed in September 
1997 for a three year term. Throughout his mandate the Special Representative has 
sought to ensure that the protection of the rights of war-affected children are 
comprehensively addressed by key actors at international, regional and national 
levels.  His role has centered on, inter-alia: proposing initiatives and engaging key 
actors to protect war-affected children; proposing concrete initiatives to protect 
children in the midst of war and engaging parties to conflict to undertake specific 
commitments in that context; making the protection of children a priority concern in 
peace processes and peace operations and in all efforts to consolidate peace, heal and 
rebuild in the aftermath of conflict; and notably, the Special Representative has placed 
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the children and armed conflict agenda squarely on the peace and security agenda of 
the UN as well as a number of regional organizations.  
 Finally, some other relevant mechanisms include Working Groups on: 
Enforced or Involuntary Disappearances and on Arbitrary Detention; Special 
Rapporteurs on the Independence of Judges and Lawyers; Religious Intolerance; 
Freedom of Opinion and Expression; Racism, Racial Discrimination and Xenophobia; 
Effects of Foreign Debt; Human Rights and Extreme Poverty; Right to Development; 
and Right to Housing. 
 Special Procedures' mandates usually call on mandate-holders to examine, 
monitor, advise and publicly report on human rights situations in specific countries or 
territories, known as country mandates, or on major phenomena of human rights 
violations worldwide, known as thematic mandates. There are 28 thematic mandates 
and 10 country mandates. All report to the Human Rights Council on their findings 
and recommendations. They are sometimes the only mechanism that will alert the 
international community on certain human rights issues. OHCHR supports the work 
of rapporteurs, representatives and working groups through its Special Procedures 
Branch (SPB) which services 25 thematic mandates; and the Research and Right to 
Development Branch (RRDB), which provides support to 3 thematic mandates; while 
the Capacity Building and Field Operations Branch (CBB) supports the work of 
country-mandates.314 
 As regards Treaty-Based Bodies, there are nine core international human 
rights treaties, two of which on persons with disabilities and enforced disappearance 
have not yet entered into force. Since the adoption of the Universal Declaration of 
Human Rights (UDHR) in 1948, all UN Member States have ratified at least one core 
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international human rights treaty, and 80 percent have ratified four or more.315 There 
are seven human rights treaty bodies, which are committees of independent experts 
that monitor implementation of the core international human rights treaties. They are 
created in accordance with the provisions of the treaty that they monitor. OHCHR 
assists treaty bodies in harmonizing their working methods and reporting 
requirements through their secretariats. These seven bodies are: the Human Rights 
Committee (CCPR) monitors implementation of the International Covenant on Civil 
and Political Rights 1966 and its optional protocols; the Committee on Economic, 
Social and Cultural Rights (CESCR) monitors implementation of the International 
Covenant on Economic, Social and Cultural Rights 1966; the Committee on the 
Elimination of Racial Discrimination (CERD) monitors implementation of the 
International Convention on the Elimination of All Forms of Racial Discrimination 
1965; the Committee on the Elimination of Discrimination Against Women 
(CEDAW) monitors implementation of the Convention on the Elimination of All 
Forms of Discrimination against Women 1979; the Committee Against Torture (CAT) 
monitors implementation of the Convention against Torture and Other Cruel, Inhuman 
or Degrading Treatment; the Committee on the Rights of the Child (CRC) monitors 
implementation of the Convention on the Rights of the Child 1989 and its optional 
protocols; and the Committee on Migrant Workers (CMW) monitors implementation 
of the International Convention on the Protection of the Rights of All Migrant 
Workers and Members of Their Families 1990. The focus here is on the Committee on 
the Rights of the Child. 
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(i) Committee on the Rights of the Child 
 In ratifying the Convention or the Optional Protocols additional to it, a State 
accepts an obligation to respect, protect, promote and fulfil the enumerated rights by 
adopting or changing laws and policies that implement the provisions of the 
Convention or two Protocols. Governments that ratify the Convention or one of its 
Optional Protocols must report to the Committee on the Rights of the Child,316 the 
body of experts charged with monitoring States' implementation of the Convention 
and Optional Protocols. These reports outline the situation of children in the country 
and explain the measures taken by the State to realize their rights. In its reviews of 
States’ reports, the Committee urges all levels of government to use the Convention as 
a guide in policymaking and implementation. And because the protection of human 
rights is by nature a permanent and endless process, there is always room for 
improvement. 
 At the centre of a process to monitor States' implementation of the Convention 
is the Committee on the Rights of the Child, an elected committee of international 
experts that was established in 1991 in accordance with Article 43 of the Convention. 
Governments that ratify the Convention must submit regular, detailed reports on the 
national situation of children's rights to the Committee for examination. Every two 
years, the Committee reports on its activities to the UN General Assembly through the 
UN Economic and Social Council.317 Apart from its main activity – the examination 
of States' reports – the Committee also undertakes activities towards the promotion of 
international cooperation among multilateral agencies, donor countries and 
developing countries. Examining the reports of States Parties to the Convention is a 
daunting task. The Committee aims to examine reports within one year of receipt (and 
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in the order in which reports are received). But because the Convention has more 
States Parties than any other human rights treaty, the current Committee is now 
running behind its intended schedule for considering reports. Thus, an amendment to 
paragraph 2 of Article 43 has been adopted by the States, to increase the membership 
of the Committee from 10 to 18 members to allow the Committee to give all States 
Parties reports its prompt consideration.  
 The Committee on the Rights of the Child is made up of 18 independent 
experts – though for its first meeting in 1991 and till 2003 the Committee members 
were only 10318 – elected by States Parties319 for a four-year term and eligible for re-
election if re-nominated. Committee members are elected from different countries and 
legal systems who are of high moral standing and experts in the field of human rights. 
Although they are nominated and elected by the governments that have ratified the 
Convention, Committee members act in a personal capacity. They do not represent 
their countries' governments or any other organization to which they might belong. 
Deriving their mandate in this regard from the Convention itself, Committee members 
are meant to act on behalf of the children of the world whose rights they are elected to 
safeguard and not for their countries.320 
 The Committee on the Rights of the Child currently holds three sessions a 
year, in January, May and September, each of four weeks' duration. The last week is 
always reserved for preparation of the next session by a pre-sessional working group. 
A working group of the Committee meets prior to each of its sessions for a 
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preliminary examination of reports received from States parties, and to prepare the 
Committee's discussions with the representatives of reporting States. In addition to 
State reports, the working group considers information provided by other human 
rights treaty bodies. The Committee also receives information from mechanisms 
established by Human Rights Council to investigate human rights problems in specific 
countries or on thematic issues, for example the Special Rapporteurs on Torture, on 
Extrajudicial, Summary or Arbitrary Executions, and on Violence against Women. A 
key partner in this context is the Special Rapporteur on the Sale of Children, Child 
Prostitution and Child Pornography.321 The purpose of the working group is both to 
identify in advance the most important issues that will be discussed in the plenary 
session322 and to provide States Parties with advance notice of the principal issues that 
might arise in the examination of their reports.323 The meetings with the working 
group are closed to the public and there are no official records of these meetings. 
Nevertheless, any decisions taken by the working group are reported to the Committee 
at its next plenary session.  
 The end result of the pre-sessional working group's discussion on a State 
report is a "list of issues"324 which is sent to the relevant Government through 
diplomatic channels.325 This list, which gives a preliminary indication of the issues 
which the Committee considers to be priorities for discussion, is sent to the 
Government concerned with an invitation to participate in a forthcoming plenary 
session of the Committee at which its report will be considered. The Government is 
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invited to respond to the issues in writing, before the session and to include any 
additional/updated information requested in advance of the session, so as to facilitate 
the efficiency of the dialogue,326 and to provide an opportunity to consider questions 
relating to any technical assistance and international cooperation that might be 
needed. This approach gives Governments the opportunity to prepare themselves for 
the discussion with the Committee. Other points not included in the list of issues may 
emerge during the discussion, which is one reason why the Committee prefers to 
discuss with high level officials, such as ministers or deputy ministers, rather than 
with representatives who lack the authority to make decisions. During the plenary 
session of the Committee, the States Parties Representatives, who have been invited 
by the Committee to attend the meeting at which their reports are examined, are able 
to answer questions raised by the Committee and to make statements on reports 
already submitted by their State, and may also provide additional information if that is 
necessary.327 
 Discussions with States parties are concrete and detailed, and tend to deal with 
both results and processes. Although all Committee members usually take part in the 
deliberations, in most cases two members take the lead on each country as “country 
rapporteurs” to lead the discussions with the delegation of the State Party, whose 
report is being examined. Once a short introductory statement has been made by the 
head of the delegation, an interactive dialogue begins, with the Chairperson of the 
Committee requesting the country rapporteurs to provide a brief overview of the state 
of children’s rights in the State Party concerned. Then Committee members are 
allowed to question or comment on the first group of rights that raise issues that need 
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to be clarified, and the delegation may respond. Towards the end of the discussion, the 
country rappoteurs summarize their observations on the report and the discussion 
itself and may also make suggestions and recommendations. 
 United Nations bodies and specialized agencies may take part in the 
deliberations of the working group and provide information. On the basis of written 
information received from relevant non-governmental organizations, the Committee 
has also often invited such organizations to take part in the preparatory meetings on 
State reports.  
 The Convention is the only international human rights treaty that expressly 
gives NGOs a role in monitoring its implementation. Article 45(a) of the Convention 
provides that “representatives of the specialized agencies, such as, the United Nations 
Children’s Fund (UNICEF) and other United Nations organs shall be entitled to be 
represented at the consideration of the implementation of such provisions of the 
Convention as fall within the scope of their mandate and may participate in private 
meetings of the Committee or its subsidiary bodies, when invited by the Committee to 
do so.”328 The agencies can issue their own version of reality in a “shadow report” or 
“alternative report.”329 Such reports provide the Committee with independent and 
effective tools for their assessment of how far a State Party has fulfilled obligations to 
promote and protect children’s rights. NGOs’ shadow reports provide an in-depth 
knowledge of their home countries that are invaluable for the Committee members 
who, due to the lack of time, cannot focus on selected areas or issues that require extra 
attention.330 
                                                 
328 See Rule 34 of the “Provisional Rules of Procedure” of the Committee on the Rights of the Child 
CRC/C/4/REV.1 25 April 2005 
329 Julie A Mertus, The United Nations and Human Rights: A Guide for a New Era ,84 (2005). 
330 See Guidelines of International Human Rights Law Group for Preparing a Shadow Report for the 
CERD 
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 Once discussion with the State Party has taken place, the Committee, in a 
closed meeting, will agree on written Concluding Observations which include 
suggestions and recommendations.331 Concluding observations are meant to be widely 
publicized in the State party332 and to serve as the basis for a national debate on how 
to improve the enforcement of the provisions of the Convention. They therefore 
constitute an essential document. Governments are expected to implement the 
recommendations contained therein. Notes are taken at the meetings of the 
Committee. The United Nations publishes both press releases on the discussions and 
more detailed summary records of the proceedings. The Committee encourages the 
publication of the State party's report, the summary records and the concluding 
observations on each country as a consolidated document. Some Governments whose 
reports have already been discussed have undertaken to do so. The purpose of the 
Concluding observations is to make the relevant State Party aware of additional 
information required by the Committee, in accordance with the Article 44 of the 
Convention, so that it can better assess the situation in the State Party.333  
  Finally, it is the Secretary–General’s responsibility to inform the Committee 
of all cases of non-submission of reports, as well as of the initial and the periodic 
reports submitted by the States Parties.334 After this, the Committee sends a reminder 
to the State Party concerning the submission of such reports(s) and undertake any 
other efforts in a spirit of dialogue between the State concerned and the Committee.335 
                                                 
331Committee on the Rights of the Child – Working 
Methods”http://www.ohchr.org/english/bodies/crc/workingmethods.htm  
332 Sections 21-22 of the Overview of the reporting procedures: 24/10/94 CRC/C/33 ( Basic reference 
Documents).  
333 A deadline for submission of such written information is determined by the Committee. The 
Concluding Observations usually contain the following aspects: introduction; positive aspects 
(including progress achieved); factors and difficulties impending the implementation; principal subjects 
for concern; suggestions and recommendations addressed to the State Party. Id.  
334 In accordance with the Article 44 of the Convention 
335 See Rule 67 of the “Provisional Rules of Procedure” of the Committee on the Rights of the Child 
CRC/C/4/REV.1 25 April 2005 
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However, if after a number of reminders have been sent, there is still no response 
from a State Party, the Committee “shall consider the situation as it deems 
necessary”336 and shall mention this in its report to the General Assembly. The 
Committee also considers the possibility of the need for technical assistance and 
advisory services to be provided to the State concerned by the UN Centre for Human 
Rights. In case of persistent failure to respond by a State Party and taking account of 
all available information, the Committee may decide to consider the situation in the 
country in the absence of a report.337 The phrase “as it deems necessary” has such a 
broad interpretation and implies that the Committee has not been granted with any 
rights of exercising coercion against those states that fail repeatedly to meet their 
reporting commitments. The whole process of discussion of States parties' reports is 
designed to promote public debate. The Committee's discussions are normally open to 
the public; only the preparatory discussions of the pre-sessional working group and 
the drafting of the Committee's concluding observations are conducted in private. 
Likewise, it is important that the national reporting procedure be open and 
transparent; the Committee encourages such an approach.  
  There is no procedure outlined in the Convention for individual complaints 
from children or their representatives. The Committee may, however, request "further 
information relevant to the implementation of the Convention".338 Such additional 
information may be requested from Governments if, for instance, there are indications 
of serious problems.339 The Committee on the Rights of the Child also holds general 
discussions on issues related to children’s rights, such as the economic exploitation of 
children, the rights of the child in the family context, the rights of the girl child, and 
                                                 
336 Id. 
337  The State Party will be notified about such a decision in advance of the event. See Article 32, 
Overview of the reporting procedures: 24/10/94 CRC/C/33 
338 Art.44,para.4. 
339 UN Fact Sheet No.10.  
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youth criminal justice.  Such thematic discussions are held approximately once a year 
and may lead to requests for studies; they may also serve as a basis for work on 
interpreting the articles of the Convention. This process has fed into the Committee’s 
powers under Article 45 © to make recommendations to the Secretary General. One 
such discussion led to the appointment of a Special Rapporeture on the Sale of 
Children, Child Prostitution and Child Pornography by the Commission on Human 
Rights in 1994. The discussion eventually resulted in a General Assembly resolution 
to appoint Special Representative Graca Machel to study the impact of armed conflict 
on children.340 The Machel Report, which was presented to the General Assembly in 
1996, is comprehensive and authoritative. A second special representative was 
appointed in December 1997 for three years, with mandate to follow up on many of 
issues raised by the Machel Report.341 The Committee has also held discussion days 
under specific themes, for example, the problems faced the girl child, which discussed 
for the benefit of the Fourth World Conference on Women in 1995. 
 Some problems have faced the Committee, for instance, the breadth of rights 
covered by the Convention creates its own problems for the Committee. Also, 
different standards of implementation apply to the economic, social and cultural rights 
compared with the civil and political rights. To assist States and also to minimize any 
difficulties which may arise in its own functioning, the Committee has grouped rights 
together in its examination of State reports. For example, under the heading of “Basic 
health and Welfare”, the Committee considered State performance on the right to life, 
survival and development in Article 6, the right to health in Article 24, social security 
                                                 
340 See General Assembly Resolution 48/157 of 20 December 1993, in which the General Assembly 
requested of the Secretary General that an expert be appointed to study the means of improving the 
protection of children in armed conflict. 
341 The Special Representative for Children in Armed Conflict, Olara Ottunu, was appointed by the 
General Assembly in October 1997. 
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rights in Article 26 and adequate standard of living in Article 27.342 This grouping 
system also helps to overcome the fact that some rights do not clearly fall into 
traditional categories, and it is considered a suitable system by both the member 
States and the Committee. The difficulties of implementing the economic and social 
provisions of the Convention were addressed by the World Summit for Children in 
1990 and the consequent World Declaration on the Survival, Protection and 
Development of Children. The purpose of that summit was to flesh out some of the 
Convention provisions and devise practical mechanisms for ensuring their 
achievement; the agreed means of doing so was to encourage formulation of National 
Programmes of Action (NPA). The NPA set specific targets and goals to be achieved 
over five and ten years on such issues as the reduction of child mortality, access to 
safe drinking water, universal access to education and protection of children in 
difficult circumstances.  
 Committee has demonstrated a willingness to address sensitive issues which 
State may prefer to avoid. For example, in 1994, in its Concluding Observations on 
the initial reports of Pakistan, the Committee expressed its concern about child labour, 
inadequate attention to the needs of the girl child and the harshness of the juvenile 
justice regime, all issues of some sensitivity to the State.343 Despite the obvious and 
considerable achievements which can be directly traced to the CRC, there are doubts 
about the commitment of states to realizing children’s rights, as envisaged under the 
Convention regime. Resistance to the participatory rights in Articles 12-16, which was 
so in evidence during the drafting of the Convention, did not prevent States from 
                                                 
342 The Committee has grouped together the rights of the Convention under eight headings: General 
Measures of Implementation, Definition of the child, General Principles, Civil Rights and Freedom, 
Family Environment and Alternative Care, Health and well-being, Education and Children in 
Emergency Situations. 
343 See Bi- Annual General Assembly Report of the Committee on the Rights of the Child, 
18/06/96,Doc A/51/41, paras 19-31. 
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signing up to the treaty, but it does find full voice in the sweeping and wide 
reservations which have been entered by no fewer than 56 States.  
 Reservations are, of course, permissible, and many relating to the Convention 
on the Rights of the Child are in accordance with the requirements of international 
treaty law under the Vienna Convention on the Law of Treaties 1969, in that they are 
narrow in scope and not clearly defined. However, there is cause for particular 
concern if we examine the reservations from mainly Islamic States, which seek to 
give primacy to domestic law. The practical effect of such reservations is to place 
substantial tracts of municipal law beyond the reach of the Convention. For example, 
Pakistan has attached a reservation which states that “the provisions of the 
Convention shall be interpreted in the light of principles of Islamic Laws and values”. 
Similarly, Djibouti ratified with the following reservation: “The Government of 
Djibouti shall not consider itself bound by provisions that are incompatible with its 
religion and its traditional values.” Both of these are so far reaching that it is not 
inconceivable that the States concerned are seeking to limit the application of every 
single provision in the treaty.344 A challenge lies ahead for the Committee, in 
responding appropriately to reservation problem. Under Article 51, reservations which 
are contrary to the objects and purposes of the Convention are not permitted, but the 
Convention does not provide guidance on the effect of incompatible reservations and 
it is also silent on whether the Committee is itself to adjudicate on this matter. 
 Faced with the similar dilemma, the Human Rights Committee reserved for 
itself the right to decide on incompatible reservations following the 1994 General 
Comment on Reservations. However, this only added to the confusion surrounding 
reservations to human rights treaties, when, in the same year, the Committee noted in 
                                                 
344 See also the reservations and interpretations of Algeria and Bangladesh. 
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its Concluding Comments on the USA initial report that one of that country’s 
reservations ran counter to the letter of the Covenant. The effect of that observation is 
unclear. The USA has not withdrawn the reservation and the Committee itself, having 
bared its teeth, has shown no desire to bite. Despite a clear finding of incompatibility 
in the reservation by the Committee, the USA has defiantly ignored theses findings, 
thereby undermining the authority of the Committee and the treaty itself. A possible 
way for the Children’s Committee to confront the threat posed to the Convention by 
reservations would be to refer the matter to the Secretary General suggesting that he 
seeks an advisory opinion from the International Court of Justice (ICJ). Any judgment 
by the International Court would have a knock on benefit for other human rights 
treaties and may clarify one of the most difficult current issues in human rights law, 
namely the effect or status of incompatible reservations on a State’s ratification of 
human rights treaty.345 
(ii) Guidelines 
 The Committee on the Rights of the Child has developed comprehensive 
guidelines for the preparation of initial and periodic reports by States Parties on their 
compliance with the Convention and the Optional Protocols, in an attempt to deal in a 
methodical and informative manner with the States Parties. Here we shall consider 
only the CRC and Optional Protocol on the Involvement of Children in Armed 
Conflict (OPAC). An analysis of these guidelines (two sets of guidelines346 with 
reference to the form and content of the initial and periodic reports to be submitted by 
States Parties under Article 44 (1) (a) of the Convention and a single set of 
guidelines347 concerning the form and content of the initial reports of the Optional 
                                                 
345 Angela Hegarty & Siobhan Leonard, Human Rights: An Agenda for The 21st century, 178 (1999).  
 
346 These Guidelines are contained in document CRC/C/5 and CRC/C/58 respectively 
347 Is contained in the document CRC/OP/AC/1 
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Protocol on the Involvement of Children in Armed Conflict) is designed to reflect the 
extent of States Parties duties and obligations to the Committee.  
 Pursuant to the Article 44 of the Convention348, governments are obliged to 
submit the initial report on their implementation of the Convention within two years 
of ratification and to report thereafter every five years. Similarly, according to Article 
8 (1) of the OPAC, each State Party is required to submit an initial report to the 
Committee within two years of the entry into force of the Optional Protocol. 
Thereafter, States Parties shall include in the reports they submit to the Committee, in 
accordance with Article 44 (1) (b) of the Convention, any further information with 
respect to the implementation of the Optional Protocol. States Parties to the OPAC, 
who are not parties to the Convention, shall submit a report every five years, after the 
submission of the comprehensive report.349 
 First in their reports, States Parties are required to provide “relevant 
legislative, administrative and other information, including statistical data” that will 
provide the Committee with adequate data for its analysis, and also information about 
“factors and difficulties encountered”, “progress achieved”, “implementation 
priorities” and “specific goals for the future”.350 Second, with reference to the States 
Parties’ reports for the CRC, the Committee has proposed a structured order of the 
                                                 
348 Art. 44 states:  1. States Parties undertake to submit to the Committee, through the Secretary-
General of the United Nations, reports on the measures they have adopted which give effect to the 
rights recognised herein and on the progress made on the enjoyment of those rights: (a) Within two 
years of the entry into force of the Convention for the State Party concerned; (b) Thereafter every five 
years. 2. Reports made under the present article shall indicate factors and difficulties, if any, affecting 
the degree of fulfilment of the obligations under the present Convention. Reports shall also contain 
sufficient information to provide the Committee with a comprehensive understanding of the 
implementation of the Convention in the country concerned. 3. A State Party which has submitted a 
comprehensive initial report to the Committee need not, in the subsequent reports submitted in 
accordance with paragraph 1 (b) of the present article, repeat basic information previously provided. 4. 
The Committee may request from States Parties further information relevant to the implementation of 
the Convention. 5. The Committee shall submit to the General Assembly, through the Economic and 
Social Council, every two years, reports on its activities. 6. States Parties shall make their reports 
widely available to the public in their own countries. 
349 CRC/OP/AC/1 
350 Committee on the Rights of the Child – Working 
Methods”http://www.ohchr.org/english/bodies/crc/workingmethods.htm dated 12 December 2007. 
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contents for report, that serves as the agenda for the discussions with the States and 
enables every single Article of the Convention to be covered in the report and 
presented in a logical order.351 Third, States Parties are required to provide 
information on the measures taken to implement the Optional Protocol, such as the 
procedure for determining whether a potential recruit to the armed forces meets the 
age requirement. States are also asked to report any difficulties or special 
circumstances affecting the implementation of the Optional Protocol. 
 The Committee discusses the State party report in open and public meetings, 
where other relevant information may be requested, such as copies of principal 
legislative texts and judicial decisions, administrative and other instructions to the 
armed forces, statistical information, indicators and other research. The State should 
also describe the process involved in preparing the report, including the role of 
governmental actors and non-governmental organizations involved in drafting and 
disseminating the report. In its reviews, the Committee considers not only compliance 
with each Article of the Optional Protocol but also adherence to the Convention’s 
general principles – non-discrimination, the best interests of the child, the right to life, 
survival and development, and respect for the views of the child. In addition to the 
duties and obligations described above, States Parties have implicit duties and 
obligations. One of these is managing the monitoring process by harmonising national 
law with international requirements, as well as encouraging cooperation and 
                                                 
351 The order that has to be followed in the report is as follows: (a) General measures of 
implementation; (b) Definition of the child; (c) General Principles; (d) Civil Rights and Freedoms; (e) 
Family environment and alternative care; (f) Basic health and welfare; (g) Education, leisure and 
cultural activities; (h) Special Protection measures: (i) Children in situations of emergency; (ii) 
Children in conflict with law; (iii)Children in situations of exploitation, including physical and 
psychological recovery and social reintegration; (iv)Children belonging to a minority or an indigenous 
group. This order applied both for the reports to the Convention and the Optional Protocol. For more 
details concerning each of the sections see Committee on the Rights of the Child “Overview of the 
Reporting procedures: 24/10/94” CRC/C/33  
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/CRC.C.33.En?Opendocument dated 12 December 2007. 
 
 280
coordination between different governmental and non-governmental bodies of the 
state to speed up the process of data collection and report presentation 
(iii) NGO role in the Monitoring Process  
 Local and international NGOs are a major force in the protection and 
promotion of children's rights. NGO contributions range from activist and 'watchdog' 
functions, to non-partisan research and documentation, to civil litigation, to 
empowerment projects. NGOs also play a major role in raising public awareness 
about the Convention on the Rights of the Child and its goals. The Convention 
acknowledges these contributions by specifically inviting NGO participation in the 
reporting and monitoring process. It is in fact unique among human rights treaties in 
that it explicitly endows NGOs with a role in the country reporting process. A few 
governments consult NGOs extensively in the reporting process and incorporate their 
contributions fully into the official state reports submitted to the Committee on the 
Rights of the Child. In other countries – where the value of NGO participation in the 
reporting process has yet to be fully recognized – NGOs or NGO coalitions have 
opted to prepare alternative reports for the Committee's consideration. Reports 
submitted by a coalition of NGOs are generally more comprehensive than reports 
submitted by individual NGOs.352  
 The NGO Group which was established in 1983 as a means of involving 
NGOs in the drafting of the Convention is based in Geneva. It is credited with 
bringing into the process a broad representation of individuals and organizations. 
Today, more than 50 NGOs worldwide make up the NGO Group, whose main 
functions at present are to serve as a means of contact between the NGO community 
and the Committee on the Rights of the Child and to help monitor and implement the 
                                                 
352 Convention on the Rights of the Child, What Organizations can do? 
http://www.unicef.org/crc/index_30220.htm1 dated 5 November 2007.  
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Convention at the national level. In carrying out this latter role, the NGO Group 
encourages the creation and development of national coalitions of NGOs working for 
children's rights. Defence for Children International is the NGO Group Secretariat. 
The NGO Group has issued a set of guidelines for NGOs preparing alternative reports 
to the Committee on the Rights of the Child.353  
(iv) UNICEF's role in the Monitoring Process  
 The Convention on the Rights of the Child is the first human rights treaty that 
grants a role in its implementation to a specialized United Nations agency – UNICEF. 
Article 45 assigns UNICEF a legal obligation to promote and protect child rights by 
supporting the work of the Committee on the Rights of the Child. Specifically, Article 
45 gives UNICEF responsibility for: participating in the consideration of States 
Parties' reports; providing expert advice on the implementation of the Convention; 
submitting reports on implementation to the Committee on the Rights of the Child and 
responding to requests by the Committee for technical advice or assistance to a State 
Party.  
 As UNICEF gains more experience in applying a rights-based perspective to 
all its activities, more and more UNICEF field offices are taking part in the different 
stages of the process. They assist States in organizing major consultations prior to 
drafting their reports and participate in the Committee's review of submitted reports, 
including working with States to identify implementation strategies in response to the 
Committee's recommendations following its review. In providing support to the 
Committee on the Rights of the Child, UNICEF field offices often help ensure that 
voices that too often go unheard are reflected in the information before the 
Committee. They do this by facilitating wide-reaching consultations at all levels of 
                                                 
353 Id. 
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society, making oral presentations or submitting written reports on the situation of 
women and children and encouraging NGOs to submit their own reports on the 
treatment of children to the Committee as a supplement to government reports.354  
 UNICEF has also begun to develop indicators to assist States in monitoring 
progress in implementing child rights standards. As part of this work, UNICEF has 
created a number of databases that focus on lessons learned. In addition, UNICEF is 
collaborating with Child Watch International, a network of NGOs that conduct 
research on children and child rights, to involve governments and civil society in a 
process of monitoring States' implementation of the Convention, with an eye to 
balancing universal rights with national and cultural concerns.355 
(v) Reporting Performance  
 The Convention on the Rights of the Child was adopted by the General 
Assembly in resolution 44/25 of 20 November 1989, and entered into force on 2 
September 1990, on the thirtieth day after the date of the deposit with the Secretary-
General of the United Nations of the twentieth instrument of ratification or accession. 
As at 8 November 2007 the Convention had been ratified or acceded to by 193 States. 
Reports of States parties are due two years after the date of the entry into force of the 
Convention in the State party, and thereafter every five years. The Committee has 
received 339 reports pursuant to Article 44 of the Convention, including 193 initial, 
113 second periodic, 28 third periodic and 5 fourth periodic reports. In addition to its 
guidelines for reporting,356 the Committee on the Rights of the Child also adopted 
recommendations that are relevant to States parties’ reporting obligations. They are 
included in the introductory part of document CRC/C/46/2. Two of these 
                                                 
354 Unicef’s Role in the Monitoring Process http://www.unicef.org/crc/index30214.htm1. dated 30 
October 2007.  
355 Id.  
356 See CRC/C/, CRC/C/58/Rev.1, CRC/C/OPAC/2 and CRC/C/OPSC/2. 
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recommendations provide guidance to States parties that are encountering problems in 
complying with the strict time frame for submission of reports established by the 
Convention in Article 44, paragraph 1, or the consideration of whose reports has been 
delayed. These recommendations apply as an exceptional measure taken for one time 
only.357  
 States Parties, then, have clearly specified obligations in respect of both the 
CRC and its Optional Protocols. Prominent amongst these is their obligation to submit 
reports at regular intervals on the state of children’s rights in their countries and on the 
measures they have taken to implement and maintain those rights. We can see how 
fully Sudan meets its obligations to submit reports by the stipulated deadlines. Sudan 
signed the Convention on 24 July 1990 and ratified it on 3 August 1990. The 
government submitted its initial report timely in September 1992. The Committee on 
the Rights of the Child took this report into consideration at its third session in 
January 1993358 and presented its Preliminary Observations one month later. 
However, due to complex situation in the war torn country, and hence, the 
extraordinary difficulties facing children in the Sudan, the Committee requested 
additional information from the Sudanese Government on specific area of concern.359 
In accordance with the Committee’s request, the Sudan submitted an Additional 
Initial Country Report in August 1993, which the Committee reviewed and discussed 
at its fourth session in September the same year. In October 1993, the Committee 
published its Concluding Observations, providing comments and recommendations on 
                                                 
357 Submission of Reports by states parties, Notes by the Secretary-General, CRC/C/47/2 26 November 
2007. 
358 The content of the discussions at these meetings are captured in Committee on the Rights of the 
Child: Summary Records of the 69th-71st meeting.  
359 The principle subjects of concern included: non-compatibility of national legislation with the 
principles of the CRC; international co-operation; effects of armed conflict on children; internally 
displaced children and refugees; forced labour and slavery; and juvenile justice. Committee on the 
Rights of the Child, 18 February 1993, Paras. 7-13. 
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the implementation of children rights in the Sudan. It is worth noting that no 
alternative reports to the Sudan’s first report were published and submitted to the 
Committee.  
 The Sudan’s Second Periodic Report, due in September 1997 was submitted in 
July 1999 and covers the period between 1993 and 1997. 360 Two alternative reports 
were also submitted to the Committee. The NGO AMAL (Friends of Children 
Society) brought together a number of NGOs361 working for children’s rights in the 
Sudan and produced an alternative report in June 2002, with comments on, as well as, 
reactions and questions to the Government’s second CRC report. Furthermore, SPLM 
(Sudan People’s Liberation Movement) and SPDF (Sudan People’s Democratic Front) 
published an alternative report in November 2000. The Committee considered the 
Sudan’s Second Periodic Report, together with the Government’s written replies to 
the Committee’s List of issues ( submitted in August 2002), at its thirty-first session in 
September 2002.362 The following month, the Committee’s Concluding Observations, 
with comments and recommendations in relation to the Sudan’s second CRC report, 
the Committee adopted an exceptional measure to help the Government to catch up 
with its reporting obligations and invited Sudan to submit its third and fourth periodic 
reports in one consolidated report by 1 September 2007. 363  
 As at 8 November 2007, the Optional Protocol to the Convention on the 
Rights of the Child on the Involvement of Children in Armed Conflict had been 
ratified or acceded to by 119 States parties and signed by 122 States. The Optional 
                                                 
360 Even though the Sudan’s Second Periodic Reports was submitted in July 1999, the document was 
transferred into a UN document with specific UN code (CRC/C/65/Add.17) etc in 2001. 
361 Among those NGOs are: Khartoum centre for Human Rights and Environment Development, War 
Child, Sabah Society for Child Welfare and development, Hope and Home-Sudan, Mutaawinat Group, 
Sudanese Gender centre, Save the Children Sweden and Sudanese studies centre.  
362 The discussions at this meeting are captured in Committee on the Rights of the Child: Summary 
Record of the 817th Meetings,27 September 2002.   
363 Committee on the Rights of the Child, 9 October 2002.  
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Protocol entered into force on 12 February 2002. Also at the same date, the Optional 
Protocol to the Convention on the Rights of the Child on the Sale of Children, Child 
Prostitution and Child Pornography had been ratified or acceded to by 123 States 
parties and signed by 115 States. It entered into force on 18 January 2002. 
The two Optional Protocols to the Convention were adopted by the General Assembly 
in resolution 54/263 of 25 May 2000 and opened for signature and ratification or 
accession in New York on 5 June 2000. The Committee has received 45 initial State 
party reports under the Optional Protocol to the Convention on the Rights of the Child 
on the involvement of Children in Armed Conflict and 33 initial reports under the 
Optional Protocol to the Convention on the Rights of the Child on the Sale of 
Children, Child Prostitution and Child Pornography.364 
  As regards the Optional Protocol on the Sale of Children Child Prostitution 
and Child Pornography, Sudan submitted its initial report on 3 March 2006. The 
Committee on the Rights of the Child on 25 May 2007 reviewed the initial report of 
Sudan on how that country is implementing the provisions of the Optional Protocol to 
the Convention on the Rights of the Child on the Sale of Children, Child Prostitution 
and Child Pornography. The Committee observed that things were looking bright for 
Sudan. It appeared that the national will was in place, both at the national level, and 
on the part of the Government of Southern Sudan, to put all the new laws in place for 
the better protection of children in Sudan. Concluding recommendations from the 
Committee would centre on issues of monitoring, budgetary allocation, 
implementation of existing programmes and laws, and ratification of related 
international human rights instruments by the Government. Indeed, the most 
important priority for Sudan now should be implementation of the laws, policies and 
                                                 
364 Supra note 49.  
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peace agreements that it had concluded.365 Also alternative report was submitted from 
Friends of Children Society (AMAL).  
 Regarding the Optional Protocol to the Convention on the Rights of the Child 
on the Involvement of Children in Armed Conflict, Sudan signed the protocol on 9 
May 2002 and ratified on 26 July 2005. The initial report was due on 26 August 2007,  
but Sudan did not submit it.  
3. Regional Monitoring of Child Rights  
 The regional mechanisms are  African Commission on Human and People's 
Rights, African Court on Human and People's Rights and the African Committee of 
Experts on the Rights and Welfare of the Child. The African Committee of Experts on 
the Rights and Welfare of the Child draws its mandate from Articles 32-46 of the 
African Charter on the Rights and Welfare of the Child, which was adopted by the 
Heads of State and Government of the Organization of African Unity (OAU) on 11th 
July 1990 and came into force on 29th November 1999. The Charter provides for the 
establishment of an African Committee of Experts on the Rights and Welfare of the 
Child consisting of 11 members. The functions of the Committee include the 
following:366 Firstly to promote and protect the rights enshrined in the Charter 
particularly; collect and document information, commission inter disciplinary 
assessment of situations on African problems in the fields of the rights and welfare of 
the child, organize meetings, encourage national and local institutions concerned with 
the rights and welfare of the child and where necessary give its views and make 
recommendations to Government; formulate and lay down principles and rules aimed 
at protecting the rights and welfare of children in Africa; cooperate with other 
African, International and Regional Institutions and organizations concerned with the 
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promotion and protection of the rights and welfare of the child. Secondly to monitor 
the implementation and ensure protection of the rights enshrined in the Charter. 
Thirdly to interpret the provisions of the Charter at the request of a state party, an 
institution of the African Union (AU) or any other person or institution recognized by 
African Union and finally to perform such other tasks as may be entrusted to it by the 
Assembly of Heads of State and Government. 
 Subsequent to the coming into force of the African Charter on the Rights and 
Welfare of the Child on 29th November 1999, the Committee was established when 
its first 11 members were elected in July 2001 during the 37th Session of the 
Assembly of Heads of State and Government in Lusaka, Zambia. According to Article 
33 of the Charter the Committee members must be nationals of a State Party to the 
African Charter on the Rights and Welfare of the Child. They must be individuals of 
high moral standing, integrity, impartiality and competence in matters of the rights 
and welfare of the child. Members are nominated by State Parties to the Charter and 
elected by the Assembly of Heads of State of the AU. Members are elected for a term 
of five years and serve on the Committee in their individual capacity. In contrast to 
the African Commission on Human and People’s Rights, Committee Experts may not 
be re-elected. According to Article 45 of the Charter, the Committee is required to 
submit to each Ordinary Session of the Assembly of Heads of State and Government 
every two years, a report on its activities and on any communication received by the 
Committee under Article 44 of the Charter.  
 The Committee has since its establishment held 8 meetings during which it 
has, among other things, adopted its rules of procedure, developed guidelines for 
preparation of initial reports by Member States on the implementation of the Charter, 
developed a work-plan for the period 2002-2004, planned and undertaken advocacy 
 288
missions to selected member states to lobby for the ratification and implementation of 
the Charter, initiated partnerships with civil society organizations as well as other 
relevant institutions working in the area of children’s rights, held thematic discussions 
on key issues and problems adversely affecting the rights and welfare of children 
namely; children and armed conflict, the impact of HIV/AIDS, poliomyelitis and 
Malaria on children and selected and disseminated annual themes for the celebration 
of the Day of the African Child which are held every year on 16 June to 
commemorate those killed in the Soweto uprisings in South Africa. The Committee 
meets twice a year in ordinary sessions of no more than two weeks. It held its first 
session in July 2001. The chairperson can also convene extraordinary sessions at the 
request of the Committee or of a State Party to the Charter. Sessions generally take 
place at the Headquarters of the AU in Addis Ababa, Ethiopia, but can be held 
elsewhere at the Committee’s request.367  
 The Committee has not yet undertaken any investigations, but it is empowered 
to undertake two types of investigations under Article 45 of the Charter: on issues 
arising from the Charter based on allegations of violations of child rights and on 
measures taken by States Parties to implement the Charter. The Committee could set 
up sub-committees or working groups to carry out the investigation. The Committee 
can designate a special rapporteur among its members or independent experts to 
accompany sub-committees, working groups and special rapporteurs on their 
missions. The Committee will prepare a preliminary mission report on the situation of 
child rights in the country, and a final report in which it will make recommendations 
to the State Party concerned. The recommendations will also be sent to other public 
and private institutions responsible for monitoring and implementing child rights. The 
                                                 
367 CRIN- Child Rights Information Network- African Committee on the Rights and Welfare of the 
Child.  
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Committee invites a State to submit a written reply with information on measures 
taken to follow up recommendations made by the Committee after the mission. It 
could also request additional information on measures taken by the State Party from 
other institutions and civil society organizations. Finally, it can ask the State to 
include information about measures it has taken to follow-up recommendations in its 
next report to the Committee. In its 8th meeting the Committee adopted the 
Guidelines on Investigation under Article 45 of the African Charter.368 
 States were due to submit their initial reports about the measures they have 
adopted to implement the provisions of the African Charter two years after they have 
ratified the Charter, and every three years thereafter. However, the Committee began 
its work in 2001 and as of December 2006, only four countries had submitted their 
initial reports: Egypt, Mauritius, Rwanda and Nigeria. Rapporteurs have been 
appointed to examine each country’s report.369 
 The parameters of civil society’s participation have not yet been formally 
established. Some draft criteria for granting NGOs and other associations observer 
status to allow them to participate in the Committee’s activities were agreed upon. 
Some of the ways NGOs and associations will be allowed to participate include: 
attending opening and closing ceremonies of the Committee sessions; participating in 
the Committee’s meetings; accessing documents that are not confidential and do not 
deal with issues concerning the observers; being invited to participate in closed 
sessions dealing with issues that concern them; making statements on issues that 
concern them, provided the statement has been sent to the Committee in advance and 
responding to questions they may be asked in meetings.  
                                                 
368 Id. 
369 www.crin.org/RM/acrwc.asp dated 12 December 2007. 
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 Article 44 of the Charter empowers the Committee to consider individual 
communications alleging a violation of any of the rights enshrined in the Charter. 
However, States can make reservations on the extent of the Committee’s powers; for 
example, Egypt does not consider itself bound by this Article. Any individual, group 
or non-governmental organization recognized by the African Union, by a Member 
State, the UN, or children themselves may bring such a complaint. The Committee’s 
guidelines state that “where a child is capable of expressing his or her opinions, they 
should be heard by a Committee member”.370 Children may bring complaints under 
universal human rights treaties if their State is not a party to the African Charter. 
However, a communication may be presented on behalf of a victim without his 
consent if the author is able to prove that the complaint has been brought in the 
supreme interest of the child. Communications are sent to all Committee members 
three months prior to each ordinary session. 
 The Committee may set up a working group to meet before its sessions to 
consider whether a communication will be accepted. The working group then appoints 
a rapporteur. The Committee, working group or rapporteur brings the communication 
to the attention of the State concerned and requests an explanation or written 
statement within six months. The Committee may also request the presence of the 
person or group submitting the communication and the State party concerned for more 
information, clarification or observations. While the Committee is considering a 
communication, it can ask the State concerned to take certain measures to prevent any 
harm to the child mentioned in the communication, or other children who could be 
victims of similar violations. The Committee adopted the Guidelines for Considering 
                                                 
370 Report of the Eighth meeting of the African Committee of Experts on the Rights and Welfare of the 
Child, Addis Ababa, Ethiopia 27 November- 1 December 2006. 
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Communication received under Article 44.371 No such requests for provisional 
measures have yet been made.  
 There are other complaints mechanisms in the African System. Complaints 
can also be submitted to the African Commission on Human and People's Rights. The 
case below details breaches of a group of students' rights in Sudan that has been ruled 
on by the Commission, but there is no information about the ages of the students.372 
On 13 June 1999, a group of female students at the Nubia Association at Ahlia 
University held a picnic in Buri, Khartoum along the banks of the river. They were 
sentenced to 25 - 40 lashes for ‘public order’ offences, contrary to Section 152 of the 
Criminal Act 1991, because they were not properly dressed or were acting in a way 
considered immoral, for example, girls danced and talked with boys.  A complaint 
was brought to the Commission stating that this punishment was carried out in 
violation of Article 5 of the African Charter on Human and Peoples’ Rights which 
prohibits inhuman or degrading treatment. The Commission ruled the communication 
admissible and requested the government of Sudan to immediately amend the 
Criminal Act 1991, in conformity with its obligations under the African Charter and 
other relevant international human rights instruments; abolish the penalty of lashes; 
and take appropriate measures to ensure compensation of victims.  
  In addition, the African Court of Justice was formally launched in July 2006, 
but has yet to begin its work. The court enables States and individuals to challenge 
governments on violations of the human rights set out in the African Charter on 
Human and People's Rights. The court was established on paper in 1998 and is based 
in the Tanzanian city of Arusha. The Court can rule on any international treaty or law 
                                                 
371 Id. 
372 Sudan: communication 236/2000- Curtis Francis Doebbler vs. Sudan, decision was made at the 33rd 
Ordinary session in Niamey 15-29 may 2003.  
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ratified by African States. States, AU organs, individuals and non-governmental 
organizations can all request decisions.  
4. National Monitoring of Child Rights  
 Protecting and enforcing child rights usually begins at national level using 
local mechanisms. Countries have different legal systems and mechanisms for 
protecting rights. For example, the local mechanisms that can be used to protect and 
enforce child rights comprise civil courts; criminal courts; traditional court; and 
specific local human rights mechanisms (for example, a human rights commission). 
Countries have a range of options for monitoring compliance with the Convention. 
One proactive mechanism is for the government to develop a National Plan of Action 
on children's rights which outlines how the country progressively plans to realize 
children's rights in health, education, nutrition and other areas. In Malaysia, 
implementation is monitored by an intersectoral group, which includes government 
ministries as well as NGOs; and in Mongolia, indicators for child participation and 
social protection are being developed. A further example comes from Costa Rica, 
where a social rights 'audit' not only attempts to monitor and evaluate the fulfillment 
of the Convention but also involves children and communities in a process to analyze 
rights and find solutions.373  
 Institutional arrangements may also be adopted for monitoring violations of 
children's rights. These take a variety of names and forms, such as children's 
ombudsperson, children's rights commissioner, defender of children and children's 
advocate. The Convention actively encourages bodies outside government to promote 
and monitor the protection of children's rights. Moreover, the Committee on the 
Rights of the Child considers it important that such offices be independent of 
                                                 
373 Briefing papers www.un.org/cyberschoolbus/breifing/children/cprogress.htm-20K. dated 24 
December 2007. 
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government interference in carrying out their role. Norway led the way in appointing 
the world's first ombudsperson for children in 1981.374 Since the Convention on the 
Rights of the Child came into force, several countries have named ombudspersons and 
set up other independent human rights offices, at provincial as well as national levels.  
 Sudan was one of the first countries to develop National Plan of Action (NPA) 
in quick succession to the World Summit.  The National Council for Child Welfare 
(NCCW), established in 1992 and chaired by the President, is strengthening its 
capacity to undertake key advocacy and monitoring functions in relation to the NPA.  
The NCCW promoted child related themes in the government and media advancing 
the UN Convention on the Rights of the Child; conducted a national level training 
workshop on monitoring and evaluation of the NPA; and organized a national forum 
on the Dakar Declaration and a joint review meeting on the NPA. The NCCW has 
moved to establish a State Council for Child Welfare in all states around Sudan. 
NCCW has been given the responsibility for monitoring the implementation of the 
CRC.  The NCCW organized a workshop in May 1993 in which it was recommended 
that all laws in Sudan relating to children be compiled, reviewed and, where 
necessary, amended to conform to the provisions of the Convention. Specific issues of 
concern in Sudan are the effects of war on children, unaccompanied minors and 
children displaced by the emergencies.375 
 The NCCW cooperates particularly with UNICEF and NGOs, such as Radda 
Barna, in the area of children rights. Between at least 1997 and 1999 this body took 
few if any steps on its own to promote the protection of children's rights and often 
contributed to the lack of children's rights. For example, as of mid-1999, Sudan's 
report to the Committee on the Rights of the Child has not been forthcoming even 
                                                 
374 European Network of Ombudspersons for Children- report of the 8th Annual Meeting Wales 13-1 
October 2004.  
375 Unicef, Sudan, Annual report on Country Situation September 1993.  
 294
though it was due in September 1997. More disturbingly, the draft of the report that 
was made public in late 1997 did not include input by independent NGOs who were 
expressly excluded from the drafting process and stated in every area of children's 
rights that there were no problems but lack of international funding. Such a statement 
has made a mockery out of the NCCW because the desperate conditions of children in 
Sudan had been well-publicized by the NGOs and IGOs working in Sudan and it 
could prevent the Committee on the Rights of the Child from suggesting specific 
means of cooperation for improving the situation of children when it comments on the 
report.376 
5. Conclusion 
  When ratifying the Convention, States agree to guarantee the rights contained 
in its articles by updating and amending relevant legislative and administrative 
practices. The Convention is implemented by way of State reports to the Committee 
on the Rights of the Child, established under Article 43. This method of 
implementation is the weakest possible under an international human rights treaty, 
and although not unique to the Children’s Convention, settling on this mode of 
supervision indicates a desire on the parts of States to avoid the possibility of 
individual petitions and inter-State claims. There is, of course, the consideration that 
had the Convention included a stronger implementation system, it may not have 
attracted so many ratification, nor would states have agreed to the inclusion of such a 
range rights if the possibility existed of those rights being directly challenged by 
children before an international forum. If universal and regional standards are to be 
meaningful for children, they must first be accepted and implemented by the different 
countries. All major human rights treaties have set up monitoring mechanisms to 
                                                 
376 Curtis Doebbler,The Human Rights of Internally Displaced Persons in Sudan, 12 (1999).  
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assess implementation in individual countries. Monitoring can take different forms. It 
can be based on government reports and/or allow for individual and/or collective 
complaints, petitions, enquires or communications. 
 In particular, the time is ripe to adopt an individual complaints system for the 
international monitoring of the Convention on the Rights of the Child. An individual 
complaints procedure will definitely be the best opportunity. Furthermore, since 
international complaints may only be submitted after the exhaustion of all available 
domestic remedies, such a procedure will actually become one of the most effective 
means to put pressure on states to develop relevant domestic remedies and thereby 
make child rights justifiable or at least enforceable by quasi-judicial remedies such as 
complaints to national human rights commissions, ombudspersons, parliamentary 
commissions or similar institutions established by domestic law. Monitoring based on 
individual complaints such as established by the African Charter on the Rights and 
Welfare of the Child has the advantage of referring to a specific situation which is, in 
principle, easier to remedy and more likely to receive media coverage and be 
understood by the general public. However, the complainant must be a direct victim 
of a human rights violation and have exhausted all domestic remedies. The monitoring 
system allowing for collective complaints was found to be particularly interesting for 
the promotion of children’s rights, in that it presented all the advantages of the 
individual complaints mechanisms and none of its disadvantages. Some of child rights 
activists regretted the absence of a complaints mechanism for the CRC and referred to 
a proposal presented by a group of international NGOs to elaborate an optional 
protocol to the CRC allowing for such complaints.  
 As a monitoring body, the UN Committee have advantages and disadvantages. 
The advantages are that the Committee provides a forum for discussion on child rights 
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issues, in which it is possible to raise sensitive issues with governments. As the 
Committee is not an operational body with presence on the ground, asking the 
Committee to raise issues on behalf of agencies that do not want to put at stake their 
action on the ground may be a good option. The Committee is a forum that focuses 
very much on a child rights protection context at the national level, and it is therefore 
an excellent opportunity to address issues relating to lacking or insufficient legislative 
frameworks as well as implementation of existing legislation by the judiciary. 
Disadvantages are that the Committee is extremely slow in reviewing state reports as 
they are lacking resources and staff. It may therefore not be the most appropriate child 
rights mechanism in raising child rights concerns that urgently need to be addressed. 
The observations adopted by the Committee are only recommendations and have little 
or no legally binding force. However, states do take the recommendations seriously 
and make efforts to improve the child rights situation as a result of the deliberations 
before the Committee. 
 The African Charter on the Rights and Welfare of the Child which is the legal 
instrument for the survival, protection and development of the African child has to-
date been ratified only by 35 Member States.  This is a sad state of affairs as those 
countries that have not ratified the Charter yet cannot be held responsible for the state 
of children in their countries.  Many problems faced the African Committee and one 
major constraint which is continuing to hamper the work of the Committee is the lack 
of a Secretariat to coordinate its work.  In view of the long recruitment process at the 
AU Commission it has not been possible yet to put in place a Secretariat for the 
Committee.   The AU Commission is still pursuing the matter.  
Chapter Nine 
Conclusions and Recommendations 
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 Child rights are human rights, but the Convention on the Rights of the Child 
(CRC), and the declarations on which it is based, recognize that children require 
special care according to their developmental capacities. The Convention addresses a 
broad array of rights, issues, and circumstances that affect children. Since its adoption 
in 1989, children’s rights have gained in global visibility through the almost universal 
ratification and through the commitment of governments and civil societies to its 
reporting process, which makes states internationally accountable for their response to 
the full range of children’s rights. Treaty bodies for international and regional 
instruments, which cover the rights of everyone, including children, have paid 
increasing attention to children’s rights. Human rights mechanisms, including regional 
ones such as the African Commission on Human and Peoples Rights and the African 
Committee of Experts on the Rights and Welfare of the Child, have become more 
sensitive to children’s rights, often using the CRC as a reference point.  
          The Convention as a comprehensive international charter of children’s rights 
addresses issues related to critical areas of children’s lives; child survival and 
development; education and health; family life; leisure and cultural activities; 
protection from abuse, violence and exploitation; and participation in decision-making 
in the family, in schools and in the community as a whole. The progress that has been 
made over the last few years in standard setting has been largely due to the entry into 
force of the CRC. Its principles and provisions are increasingly taken into account by 
international and regional human rights mechanisms and bodies. In most cases, these 
positive changes have had an impact on children’s legal standing vis-à-vis national 
justice systems. 
          The adoption of the two optional protocols additional to the CRC as more 
protective tools for child rights is not enough. Political will is very important to 
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implement the provisions. For example, the provisions of the Optional Protocol on the 
Involvement of Children in Armed Conflict alone are not strong enough to prevent the 
recruitment of children. The reporting obligation is insufficient to ensure 
implementation and compliance. The harsh reality is that the priority for any armed 
group is victory. On occasion, armed groups and States have accepted obligations not 
to recruit and use children. But civil wars are particularly cruel and such obligations 
are often among their casualties. If victory or survival is at risk, then rebel leaders are 
likely to add one more grave breach to their list of war crimes rather than to honour an 
obligation they have under international law. However, for those armed forces which 
are trying to maintain a positive public image the Optional Protocol will help to 
expose those leaders who try to cover up the fact that they are recruiting and 
deploying child soldiers. As the result of the poor birth registration, commanders can 
easily pass off a 12 year old as a 15 year old. However, they will find it more difficult 
to convince those monitoring the situation that those children are 18. In this way the 
Optional Protocol will serve to give a greater protection to very young children. 
          Domestic laws concerning sexual abuse are often outdated and there is 
sometimes no legislation clearly prohibiting child sexual abuse and sexual 
exploitation. Legislation that clearly defines consent in sexual matters may also be 
lacking, and there are insufficient procedures available to prosecute perpetrators. 
There are very few cases of physical and sexual abuse which are effectively pursued 
by the police or brought to court. The social stigmatization of the victims of sexual 
violence, as well as the lack of social and psychological recovery programmes, and 
the limited possibilities for victims to be reintegrated into society are problems. The 
Committee on the Rights of the Child has expressed many times concern at the 
growing involvement of children in the sex industry, including prostitution and 
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pornography, the subject of the Optional Protocol on the Sale of Children, Child 
Prostitution and Child Pornography to the Convention on the Rights of the Child and 
the large-scale trafficking of children, in particular girls, for the purpose of sexual and 
other forms of exploitation. Also the Committee has expressed concern that sexually 
exploited children are criminalized in some countries, and there is a lack of specific 
legislation prohibiting trafficking in human beings, including for the purpose of 
prostitution. 
          The regional systems provide varying degrees of protection for child rights, 
some have specific instruments and mechanisms to challenge breaches of child rights; 
others rely on a monitoring body to interpret how a particular treaty applies to child 
rights. Where there are gaps in the protection of rights, all regional systems may draw 
on the UN or other regional systems to interpret how the provisions of human rights 
instruments apply to children. Regional mechanisms can be used and can find the way 
to challenge breaches of children’s rights, and also they can be used to seek reparation 
and effect changes in national legislation which will extend protection for children’s 
rights.  
          The Arab League differs notably from some other regional organizations such 
as the European Union, in that it has not achieved any significant degree of regional 
integration and the organization itself has no direct relations with the citizens of its 
member states. All Arab League members are also members of the Organisation of 
the Islamic Conference. In turn, the memberships of the smaller Gulf Cooperation 
Council (GCC) and Arab Maghreb Union Organizations are subsets of that of the 
Arab League. The Arab Charter on Human Rights has not entered in force until now. 
It needs 7 ratifications for that. Some Arab States signed it like Egypt, Qatar, and 
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Tunisia. The actors of the civil society and specially the NGOs in the Arab World are 
only able to change and improve the situation of human rights in the Arab World. 
          Regarding the Committee on the Rights of the Child, in carrying out its work, it 
does not take a confrontational approach but rather seeks to engage States in a 
constructive dialogue with a view to critically assessing the situation of children and 
encouraging cooperation for implementation of the CRC. Indeed, the essential aim of 
the international monitoring process is not to replace but to strengthen the national 
capacity to ensure and monitor the realization of children's rights. The process 
therefore also contributes to enhancing popular participation in policy-making and 
encouraging public scrutiny of governmental policies. It enhances the realization of 
children's rights by providing a meaningful opportunity for government officials, 
private institutions and independent advocates to act together to improve the situation 
of children.  
          Performance for submitting the periodic reports has been significantly poorer 
than for the initial reports. Some states have been granted permission to consolidate 
their reports. That is, some States Parties have been allowed to combine two or more 
of their reports and to submit them as a single document at a new deadline approved 
by the Committee. The criteria used for granting states the permission to consolidate 
their reports are unclear. The fact that states resort to consolidation is a sign of poor 
performance, since it results from their failure or inability to submit the second report 
by the deadline originally stipulated. The United Arab Emirates (UAE) whose 
deadline was in 2004 have still not submitted its report.  The case is used to show that 
it is wrong to assume that states who have not submitted their periodic reports is due 
to the limited time they had within which to prepare their reports. 
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          National, regional and international NGOs involved in efforts to combat child 
rights violations should become more closely associated with the work of relevant 
Committees of the United Nations and regional human rights mechanisms. Exchange 
of insights and information, monitoring developments at national, regional and 
international levels and assistance to persons wishing to make use of national and 
international recourse procedures are forms of interaction and cooperation between 
national and international levels.  
          On paper, many Sudanese laws, decrees, and directives are consistent with the 
Convention on the Rights of the Child and demonstrate the government’s stated 
commitment to care and protect children. Policies regarding street children largely 
call for a humanitarian approach that prohibits abuse and promotes rehabilitation and 
family reunification. In practice, however, the government regularly authorizes 
campaigns in which street children are arbitrarily rounded up and institutionalized. 
Government officials turn a blind eye towards the miserable conditions in the 
detention centers, and the physical and emotional abuse street children suffer there.  
          From what is said above, the following recommendations may be made. Since 
governments have the primary responsibility of promoting respect for children’s 
rights and children’s access to justice, they should take the necessary steps to fight 
child rights violations and eliminate racial discrimination. Such measures should 
include more stringent penal provisions against child right abuses and prompt 
enforcement policies and practices to prosecute those who violate these principles. 
Apparently, Sudanese legislation does not offer clear definition of the child. The 
existing legislation should be amended in order to establish an age of majority that is 
fixed at age 18, equal for boys and girls, and consistent with the whole of the CRC 
and its general principles. For effective child rights protection system, the 
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Government of Sudan (GOS) and Government of Southern Sudan (GOSS) should 
develop comprehensive national agenda; develop permanent bodies or mechanisms to 
promote coordination of all sectors of government, monitoring and evaluation; take 
steps to ensure that all legislation is fully compatible with the CRC by incorporating it 
into national law or ensuring that its principles take precedence in cases of conflict 
with national legislation; carry out child impact assessments to ensure children are 
taken into account in planning and policy decisions; analyze government spending to 
determine the portion of public funds spent on children and to ensure that these 
resources are being used effectively;  raise awareness and disseminate information 
about the international and regional child rights instruments; involve civil society 
including children in the process of implementing and raising awareness of child 
rights; set up independent statutory offices - ombudspersons, commissions or other 
institutions - to promote and protect children's rights; and speedily ratify and 
effectively implement international and regional human rights standards relevant to 
the realisation of children’s rights, for instance, the Convention against Torture and 
other Cruel, Inhuman or Degrading Treatment or Punishment and the African Charter 
on the Rights and Welfare of the Child. 
        As concerns the regional child rights system, I recommend the following 
fundamental measures: firstly, the publication and wide dissemination of the 
regional child rights instruments; secondly, increasing collaboration with 
international human rights bodies and mechanisms with a view to enabling a 
regular exchange of information to advance children’s rights and finally the 
appointment of a focal point for child-related cases within the regional system, 
responsible for fast tracking such cases, gathering documentation and advising 
regional child rights mechanisms.  
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           Donor Governments have an important role to play. They must press the GOS 
and GOSS to seek accountability of officials, and the police for abuses committed 
against children; allocate assistance for training of police, law enforcement officials, 
and government agencies on the rights of the child, the special needs of street 
children, and international standards for the administration of juvenile justice and the 
treatment of children deprived of their liberty; and support and initiate projects that 
offer effective alternatives to institutionalization and facilitate the reunification of 
street children with their families.  
          Many international organisations such as the Office of the High Commissioner 
for Human Rights provide secretariat services to existing monitoring bodies in the 
development of international standards and co-operation. Monitoring bodies, through 
the development of internal rules and the interpretation of treaties, can make a crucial 
contribution to the effective protection of children’s rights. I recommend to the 
international organisations, UN agencies and monitoring bodies to ensure that 
monitoring mechanisms are genuinely accessible to children. In particular, 
information about the mechanism should be disseminated in child language. The 
common condition that applicants must have exhausted domestic remedies should be 
applied in a flexible way in the case of children. Mechanisms should be very careful 
not to reject applications unless they are fully confident that domestic remedies are 
effective and genuinely available to children. Similarly, time limits on making an 
application should be treated flexibly in the case of child applicants who might not 
have had access to information on the mechanism. 
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